United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 








Court of Appeals of the District of Columbia. 

OCTOBER TERM, 1924. 

No. 4193. 


EMILY GIVEN DICKINSON, APPELLANT, 

V8. 

ELDRED PENDLETON DICKINSON AND THERESA C. JOHN, 

APPELLEES. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Original Print 

Caption . a 1 

Petition . 1 1 

Answer of defendant Theresa C. John. 3 3 

Answer of defendant Eldred Pendleton Dickinson. 5 4 

Decree dismissing bill of complaint. 7 5 

Appeal noted. 7 5 

Memoranda: $50 deposited by plaintiff in lieu of appeal bond; 

time for filing statement of evidence extended. 7 5 

Memoranda: Statement of evidence, notice, and acknowledgment 

filed; corrections to statement of evidence filed. 8 5 

Assignments of error.,. 8 0 

Designation of record.. 8 6 

Memorandum: Statement of evidence signed and filed. 9 6 

Clerk’s certificate. 10 6 

Notice of submission of statement of evidence. 11 7 

Statement of evidence. 12 8 

Testimony of Perry Bonner. 12 8 

Edward M. Colbert. 16 11 

Edgar G. Mills. IT 11 

Grace German. 19 12 

Marvin Herndon. 20 13 

Theresa C. John. 24 16 

Eldred P. Dickinson. 27 18 


Judd & Detweileb (Inc.), Printers, Washington, D. C., August 11, 1924. 
























Court of Appeals of the District of Columbia, 

No. 4193 


Emily Given Dickinson, Appellant, 

vs. 

Eldred Pendleton Dickinson et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 41437. 

Emily Given Dickinson, Plaintiff, 

vs. 

Eldred Pendleton Dickinson, Theresa C. John, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Petition. 

Filed June 27, 1923. 

In the Supreme Court of the District of Columbia. 

Equity. No. 41437. 

Emily Given Dickinson, Plaintiff, 

vs. 

Eldred Pendleton Dickinson, Theresa C. John, Defendants. 

The petition of Emily Given Dickinson respectfully represents to 
the Court as follows: 

1. That she is a citizen of the United States and a resident of 
the District of Columbia, and has been such resident continuously up 
to the present time, • • 

1—4193a 



2 EMILY G. DICKINSON VS. ELDRED P. DICKINSON ET AL. 

2. That the defendant, Eldred Pendleton Dickinson, is a citizen 
of the United States and is now and lias been a resident of the Dis¬ 
trict of Columbia for more than thirty years past. 

3. That the defendant, Theresa C. John, is a citizen of the United 
States and a resident of the District of Columbia, and has resided in 
said District for more than three years past. 

4. That the plaintiff and the defendant, Eldred Pendleton Dick¬ 
inson were married in said District of Columbia on to-wit, the 16th 
day of April, 1002, by Dr. E. B. Pollard, a regularly ordained 
clergyman of the Baptist Church. 

5. That one child was born of said marriage, to-wit, Eldred G. 
Dickinson, born on to-wit, the 21st dav of January, 1905. 

6. That the defendant, Eldred Pendleton Dickinson, on 

2 to-wit, the 12th, 13th, 14th and loth days of June, 1923, com¬ 
mitted adultery with the defendant, Theresa C. John, in the 

apartment house known as the Mavcroft Apartment at loth Street 
and Columbia Road, Northwest, Washington, D. C. 

7. Plaintiff further avers that the defendant, Eldred Pendleton 
Dickinson, at other times and places in the District of Columbia 
committed adulterv with said Theresa C. John, but that said exact 

7 

times and places are unknown to the plaintiff. 

S. Plaintiff further avers and charges that said acts of adultery 
were committed without the privity, procurement, connivance or 
consent of the plaintiff, and that since learning of the same, plaintiff 
has not condoned said offenses or cohabited with the defendant, 
Eldred Pendleton Dickinson. 

Wherefore, the premises considered, plaintiff prays: 

1. That a writ of subpoena may be issued out of this Honorable 
Court against the defendants, Eldred Pendleton Dickinson and 
Theresa C. John, requiring them to appear and answer the exigencies 
of this bill. 

2. That this Honorable Court, upon a hearing of this cause, grant 
to the plaintiff an absolute divorce a vinculo matrimonii from 
said Eldred Pendleton Dickinson. 

3. And for such other and further relief as the nature of the case 
may require and as to the Court may seem meet and just. 

EMILY G. DICKINSON. 

E. HILTON JACKSON, 

Attorney for Plaintiff. 

3 District of Columbia, ss: 

Emily Given Dickinson being first duly sworn deposes and says 
that she is the plaintiff named in the foregoing bill by her sub¬ 
scribed; that she has read the same and knows the contents thereof; 
that- the matters therein stated upon her own knowledge are true, 
and that as to those stated upon information and belief she believes 
them to be true. 


EMILY G. DICKINSON. 
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Subscribed and sworn to before me this 26th day of June, 1923. 
[seal.] WM. R. de LASHMUTT, 

Notary Public, D. C. 

Answer of Defendant Theresa C. John. 

Filed July 11, 1923. 

******* 

The answer of the defendant, Theresa C. John, to the bill of com¬ 
plaint filed in the above entitled cause, respectfully represents to the 
Court as follows: 

1. She has no personal knowledge of the truth of the allegations 
contained in the first paragraph of said bill, but if the same are 
deemed material calls for strict proof thereof. 

2. On information and belief, she admits the allegations con¬ 
tained in the second paragraph of said bill of complaint. 

3. She admits the allegations contained in the third paragraph of 
said bill. 

4. Answering the allegations contained in the fourth para- 

4 graph of said bill, she admits the marriage of the plaintiff 
and the defendant, Dickinson, but has no personal knowl¬ 
edge of the date or place or manner of said marriage, but if the same 
in respect thereto are deemed material calls for strict proof thereof. 

5. She admits that there was one child born of said marriage, but 
has no knowledge as to the date of the birth of the said child. 

6. She denies emphatically each and every allegation contained 
in the sixth paragraph of said bill, and says that the same are false 
and maliciously made by the plaintiff. 

7. She denies emphatically each and every allegation contained 
in the seventh paragraph of said bill, and says that the same are 
false and were maliciously made by the plaintiff. 

8. She denies emphatically that she has ever committed any acts 
of adultery with the defendant, Dickinson, and, therefore, says that 
there could not have been any procurement or connivance on the 
part of the plaintiff or any condonation of any supposed adultery 
committed by the defendant, Dickinson. 

And having fully answered, she prays to be hence dismissed with 
her costs in this behalf most wrongfully sustained. 

THERESA C. JOHN. 

WILTON J, LAMBERT, 

R. H. YEATMAN, 

Attorneys for Defendant Theresa C. John. 

District of Columbia, ss: 

Theresa C. John, being first duly sworn, deposes and says 

5 she has read over the foregoing answer by her subscribed and 
knows the contents thereof; that the matters and facts therein 

2—4193a 



4 


EMILY G. DICKINSON VS. ELDRED V. DICKINSON ET AL. 


stated upon her personal knowledge are^rue, and those stated upon 
information and belief, she believes to be true. 

THERESA C. JOHN. 

Subscribed and sworn to before me this 10th day of July, 1923. 
[seal.] GRACE HESS, 

Notary Public, D. C. 

Answer of Defendant Eldred Pendleton Dickinson. 

Filed July 18, 1923. 

******* 

The answer of the defendant, Eldred Pendleton Dickinson, to the 
plaintiff’s original bill of complaint, respectfully states to the Court 
as follows: 

i 

1. Answering paragraph one of the bill this defendant admits that 
the plaintiff is a citizen of the United States and a resident of the 
District of Columbia. 

2. The allegations of paragraph two are admitted. 

3. The allegations of paragraph three are also admitted. 

4. Answering paragraph four of said bill of complaint this defend¬ 
ant admits the allegations contained therein that plaintiff and this 
defendant were married in the District of Columbia by the Rev. 
E. B. Pollard on the 16th day of April, 1902. 

5. He admits the allegations contained in paragraph five of the 

bill of complaint. 

6 6. This defendant denies emphatically the allegations con¬ 

tained in paragraph six of the bill that he committed adultery 
with the defendant, Theresa C. John at her apartment in the May- 
croft on the dates mentioned or on any other date or dates. He has 
known Mrs. John as a friend and has visited her in her apartment 
at the Maycroft but positively denies the allegation that he has ever 
committed adultery with her and says that the allegations contained 
in said paragraph are absolutely false. 

7. Answering paragraph seven this defendant emphatically denies 
each and every allegation contained therein and says that the allega¬ 
tion that he committed adultery with Theresa C. John at any time 
and place in the District of Columbia or elsewhere is absolutely false. 

8. He denies that he ever committed adultery and for that reason 
there could not have been any procurement, connivance or con¬ 
donation on the part of the plaintiff. 

And now having fully answered the plaintiff’s bill of complaint 
this defendant prays that the said bill be dismissed with costs against 
the plaintiff, in this behalf most wrongfully sustained. 

ELDRED PENDLETON DICKINSON. 

WM. H. HOLLOWAY, 

Attorney for Defendant Eldred Pendleton Dickinson. 
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District of Columbia, ss: 

Eldred Pendleton Dickinson, being first duly sworn, deposes and 
says, that he has read the foregoing answer by him subscribed and 
knows the contents thereof; that the matters and things therein stated 
he verily believes to be true. 

ELDRED PENDLETON DICKINSON. 

7 Subscribed and sworn to before me this 17th day of July, 

1923. 

[seal.]* ELIZABETH C. MONAHAN, 

Notary Public, D. C. 


Decree Dismissing Bill of Complaint. 

Filed Februarv 25, 1924. 

******* 


This cause coming on to be heard upon the bill and answer and 
testimony taken in open court on behalf of the respective parties, 
and upon consideration by the court, 

It is this 25th day of February, 1924, ordered, adjudged and de¬ 
creed that the bill of the plaintiff be, and the same is hereby dis¬ 
missed with costs. 

By the Court. 

JENNINGS BAILEY, 

Justice. 


The plaintiff notes an appeal in open court from the foregoing 
decree and the bond for costs on said appeal is hereby fixed at One 
Hundred Dollars or in lieu thereof the plaintiff may deposit with 
the clerk the sum of $50.00. 


Feby. 25, 1924. 
By the Court. 


JENNINGS BAILEY, 

Justice. 


Memoranda. 


April 16, 1924.—$50 deposited by plaintiff in lieu of Appeal 
Bond. 

April 18, 1924.—Time for filing statement of evidence extended 
to the first day of May, 1924, inclusive. 

8 April 30, 1924.—Statement of Evidence, Notice and Ac¬ 

knowledgment filed. 

May 17, 1924.—Corrections to Statement of Evidence—fded. 
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Assignments of Error. 

Filed June 2, 1924. 

♦ * * * * * * 

1. The court erred in dismissing the bill of complaint filed herein. 

2. The court erred in not decreeing to the plaintiff a divorce a 
vinculo matrimonii. 

3. The court erred in holding the evidence insufficient to award 
an absolute divorce to the plaintiff as prayed in said bill of com¬ 
plaint. 

E. HILTON JACKSON, 

Attorney for Plaintiff. 

Designation of Record. 

Filed June 2, 1924. 

******* 

The Clerk will include the following for the transcript of record 
for the Court of Appeals. 

1. Bill of Complaint. 

2. Answers of defendants. 

3. Decree dismissing bill of complaint. 

4. Notation of deposit of $50 in lieu of bond. 

5. Order extending time to file statement of evidence. 

9 6. Statement of evidence, notation of filing. 

7. Statement of evidence. 

8. Assignment of error. 

9. This order for transcript of record. 

E. HILTON JACKSON, 

A tty. for Plaintiff. 

Memorandum. 

June 2, 1924.—Statement of Evidence signed and filed. 

10 Supreme Court of the District of Columbia. 

United States op America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 9, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 41437 in Equity, wherein 
Emily Given Dickinson is Plaintiff and Eldred Pendleton Dick¬ 
inson et al. are Defendants, as the same remains upon the files and 
of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court at the City of Washington, in said District, 
this 28th day of July, 1924. 

[Seal Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 

11 Copy. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 41437. 

Emily Given Dickinson, Plaintiff, 

vs. 

Eldred Pendleton Dickinson and Theresa C. John, Defendants. 

To Messrs. Lambert and Yeatman, 

Attorneys for Defendant Mrs. Theresa C. John, and 
W. H. Holloway, Esq., 

Attorney for Defendant Eldred P. Dickinson: 

Please take notice that the Statement of Evidence herein will be 
submitted to the Court for approval, on the second day of June, 
A. D., 1924, at Ten A. M. 

E. HILTON JACKSON, 

Attorney for Plaintiff. 

Copy of the foregoing notice and accompanying Statement of Evi¬ 
dence received this 30 day of April, A. D., 1924. 

WILTON J. LAMBERT, 

R. H. YEATMAN, 

Per C. R. B., 

Attorneys for Defendant Mrs. Theresa C. John. 
WM. H. HOLLOWAY, 

Attorney for Defendant Mr. Eldred P. Dickinson. 

Read and 0. K. 

LAMBERT & YEATMAN, 

Bv A. T. CANFIELD. 
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12 In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 41437. 

Emily Given Dickinson, Plaintiff, 

vs. 

Eldred Pendleton Dickinson and Theresa C. John, Defendants. 

Statement of Evidence. 

At the hearing of the above entitled cause on the 20th and 21st 
day- of February, 1923, before Mr. Justice Bailey, the following 
proceedings were had, evidence offered and given, rulings made by 
the Court, and exceptions taken by the plaintiff and noted by the 
Court: 

Thereupon, to mantain the issues, on her part joined, the plain¬ 
tiff offered in evidence the following: 

Perry Bonner, being first duly sworn, and testifying on behalf 
of the plaintiff, states that he was a private detective and was called 
on as such to report the relations between the defendants, beginning 
his investigation on July 8, 1922, at which time the defendant 
Theresa C. John was living in the Hampton Apartment on Eigh¬ 
teenth Street; that the defendant Dickinson went to said apartment 
in the morning and drove the defendant Mrs. John to her work 
at the Navy Building, where he would meet her at the end of office 
hours to take her back to the Hampton, remaining there with her 
in her apartment until about 7.00, when both would go out for a 
ride. Upon their return, Mr. Dickinson would stay anywhere from 
ten or fifteen minutes to two hours; witness located apartment on 
second floor, and could see from his point of observation a window, 
back of which was a dresser, indicating a bedroom; that, on many 
occasions during the period of his observation, which extended dur¬ 
ing the said month of July for a period of three weeks, witness 
would sometimes see a light in the front room at first, which would 
be put out; afterwards witness noticed light in the rear room; 
during this period witness observed the car of the defendant Dick¬ 
inson parked in front of the door to the apartment; on some eve¬ 
nings, the parties, on going in at 7:00 or a little later, would not 
come out at all; that, when he would see Mr. Dickinson come out, 
Mr. Dickinson would always come out alone any time bo- 

13 tween 10:00 and and 1:30 A. M.; that sometimes, when they 
would both be out in the evening, they would return about 

10:30 or 11:00, and Mr. Dickinson would remain there until 1:30; 
sometimes after they went in, he would see Mr. Dickinson pass by 
the windows pulling the shades down, and a little later coming 
out: that the parties always sat together in Mr. Dickinson’s car, 
which was a Ford Sedan; he would hold her by the arm assisting 
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her out of the car, and continuing to hold her when they passed 
into the apartment. Shortly afterwards, the Defendant, Mrs. John, 
moved to Riggs Place nearby, and Mr. Dickinson continued to go 
there, when Mrs. John in a few minutes would come out, and they 
would drive away together; and on their return his visits to the 
house were of the same duration, just a few minutes; sometimes he 
would not get out of the car. Thereafter, the investigation of the 
witness covered the Maycroft Apartment at Fifteenth Street and 
Columbia Road, the witness states he did not have his notes and 
could not then locate the exact time of the investigation at the May¬ 
croft, though he thought it was last year; that the habits of the 
defendant Dickinson continued about the same as they were in 
other places, he taking her to work and bringing her back, and 
then they would go out for a ride, and then they would come back 
and remain in the apartment, sometimes ten minutes and some¬ 
times two hours. On cross-examination, witness stated that a Mr. 
Mills, a Mrs. German and a Mr. Colbert accompanied him in mak¬ 
ing his investigations at the Hampton in July, 1922, at 1740 Eigh¬ 
teenth Street, N. W.; witness stated he was never in the apartment, 
but that when he watched the parties at the Hampton he never 
saw anyone other than Mr. Dickinson leave the apartment or enter 
the same, and had no information as to whether any other persons 
occupied the apartment, but noticed that the lights would go out 
when defendants would leave, and would be made upon 
14 their return; referring to his investigations at the May¬ 
croft, witness said that on several occasions Mr. Dickinson 
would remain in Mrs. John's apartment as late as 1:30 in the morn¬ 
ing, and that he could see into the apartment from his postion he 
occupied in the street; that he made his observations from either a 
scaffolding or brick wall, or from boxes and boards; said the 
apartment consisted of one room, kitchen and bath; stated that 
the attitude of Dickinson towards Mrs. John was that of any gen¬ 
tleman towards a lady; said according to his observations Mr. 
Dickinson would take Mrs. John to the Hampton many times, and 
would frequently see him there in his car waiting for her to come 
out; that this practice continued after Mrs. John moved to Riggs 
Place, taking her to the Navy Department and bringing her back, 
as he did at the Hampton; that, after Mrs. John moved to the May¬ 
croft, he checked up their relations and found that Dickinson’s 
habits, so far as calling for her in the morning, were the same at 
the Maycroft; that he observed Mr. Dickinson and Mrs. John going 
many times into her apartment at the Maycroft ; also noting that 
they" would go out in the evening together and visit other places, 
notably a place in the 3800 block on Fourteenth Street, a private 
dwelling, but that many of these trips on Fourteenth Street might 
have been business trips, as Mr. Dickinson was in the real estate 
business; said be saw the defendants go to the Allies Inn for dinner 
together, and also to other places for dinner together; that on the 
night he completed his investigations at the Maycroft, the defend¬ 
ants went into Mrs. John's apartment about quarter past ten, and 
remaining there about thirty-five or forty minutes, when the wit- 



10 EMILY G. DICKINSON VS. ELDRED P. DICKINSON ET AL. 

ness, accompanied by Colbert, went up to the apartment as Mr. 
Dickinson came out, whereupon both witness and Colbert spoke to 
him and reminded him of the time, and told him he would have 
occasion later to recall the date and time; that this was 

15 about eleven o'clock; that on the night in question they 
went into the apartment together; that he covered the apart¬ 
ment three nights prior to that time, that on the night prior they 
came in at eleven and Mr. Dickinson left at one-thirty; that on 
the night before that they did not go out at all; witness could see 
Dickinson in the apartment, as he pulled down the shade. There¬ 
after, the witness was recalled for further examination, re-direct, 
and stated that he had lost the memoranda made at the time of 
the investigation, but stated, in response to question, that the bill 
of complaint was filed, according to his recollection, the last of 
June, 1923; that he remembered going to Mrs. John’s apartment 
the last of June with the Marshal to serve the bill; that his inves¬ 
tigation at the Maycroft took place twelve or fourteen days before 
said bill was signed; that on the night he closed the case he noticed 
Mrs. John in her apartment in a different outer dress from what 
she had on when she went in the apartment with Mr. Dickinson; 
also noticed Mr. Dickinson in her apartment in his shirt sleeves 
with the shades pulled down and the lights put out; that this was 
the night of June thirteenth, when Mr. Dickinson left between 
12:00 and 12:30, having entered the apartment with Mrs. John at 
11:00. On cross-examination, witness stated that Colbert was with 
him on the night of the thirteenth; that he stood on a piece of 
board on brick wall to make the observations detailed, holding on 
with one hand to the top of the wall, but did not recall whether 
Colbert was with him at that particular time, or whether Colbert 
had been left in the machine; that on this occasion he recognized 
in the apartment both Mrs. John and Mr. Dickinson; that shades 
were drawn about 11:30; that Mr. Dickinson drew the shades, that 
he waited until Mr. Dickinson came out at 12:30. 

Thereupon, the plaintiff, being first duly sworn, testified in her 
own behalf that her marriage with defendant Dickinson 

16 took place April 16, 1902; that one child, still living, a boy, 
was born of said marriage January 1. 1905; that the boy 

had always lived with her; that she had last lived with defendant 
in the spring of 1922. Thereupon, the marriage certificate was of¬ 
fered in evidence, indicating that the marriage was performed 
April 16, 1902; that she knew the defendant Mrs. John bv sight, 
and had so known her for ten years; that, beginning in 1922, she 
saw Mrs. John in company with her husband several times; once 
she was in plaintiff’s store on Connecticut Avenue and R Street, 
and the defendant Dickinson was waiting for Mrs. John on the 
outside, and that in a few minutes Mrs. John went out and got in 
the defendant’s car, going off' with him; that this was in 1922; that 
on another occasion, while plaintiff was with her boy on Calvert 
Street Bridge, she met Mr. Dickinson and Mrs. John driving in 
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the former’s car, that this was in the summer of 1922; that on an¬ 
other occasion, which was in 1922, she saw her husband and Mrs. 
John come out of the Eighteenth Street apartment where Mrs. 
John resided, about 6:30 or 7:00 in the evening; that she saw them 
on several other occasions together traveling in Mr. Dickinson’s 
car. On cross-examination, plaintiff testified that she had not lived 
with the defendant continuously until 1922, but that he had left 
her on two other occasions without notice; that he left her later, on 
account of his habits of drink, at the instigation of their boy; that 
the first time plaintiff left him was in 1912, but this was after he 
. had pulled the rug from under her and thrown her on her back 
in the hall, thereby injuring her; that it was two and a half years 
after that before the defendant came back, which was in 1915. 

Thereupon, Edward M. Colbert, being first duly sworn, testified 
for the plaintiff that he was a private detective assisting Mr. Bonner 
on the case, not for hire but by way of reciprocity in such matters; 
that on June twelfth witness went with Mr. Bonner to the Maycroft 
arriving about eight o’clock, and that Mr. Dickinson arrived 
17 at the apartment in his Ford sedan with the lady. Mr. Dickin¬ 
son leaving the apartment about 11:30; on another occasion 
he noted in the evening that both the lady and Mr. Dickinson went 
into this apartment and shortly thereafter a light was made, wit¬ 
ness identified the lady as Mrs. John the defendant; witness saw 
light at first in the room, but later could not see into the room at 
all, whether from a drawn shade or the extinguishment of the light 
he could not tell; on this occasion Mr. Dickinson came out alone. 
Again, on the thirteenth, Mr. Dickinson and Mrs. John drove up 
to the apartment about 12:00 o’clock, the former coming out of the 
apartment about 12:30 ; witness did not take any observations as to 
what happened on the inside on this occasion, but on June fifteenth, 
about, quarter past ten, he noticed the defendants enter the apart¬ 
ment at' the Maycroft; that they entered the apartment together and 
Mr. Dickinson came out about 11:00 o’clock when the witness spoke 
to Mr. Dickinson, reminding him it was the fifteenth of June, 1923, 
about twenty minutes after eleven, telling him it appeared he had 
been in a. lady’s apartment since about quarter past ten, whereupon, 
Mr. Dickinson replied, “yes, sir,’’ and walked away. On cross-exam¬ 
ination, witness stated he went to the Maycroft with Mr. Bonner in 
the latter’s Ford coupe, parking the machine along the street across 
from the entrance to the Mavcroft. On this occasion, saw Mr. Dick- 
inson, with the lady, enter the apartment at 10:15; that he made 
his observations from the scaffolding up on an unfinished wall; and 
that he noticed the lights turned on in Mrs. John’s apartment shortly 
after she and Mr. Dickinson went in; that his observations were 
continued at the Maycroft on the thirteenth, reaching there between 
8 and 8:30, but saw nothing on that occasion in particular. 

Thereupon, Edgar G. Mills, being first duly sworn, testified on 
behalf of the plaintiff that he was a chauffeur and made some obser- 
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vations for Mr. Bonner as to the movements of the defendants 

18 in Julv, 1922, and from Julv 8 to July 27; he identified both 
of the defendants in the courtroom; that on the eighth he 

noticed Mr. Dickinson stop by the Hampton for Mrs. John and take 
ner to the Navy Department, and in the evening, Mr. Dickinson 
called for Mrs. John again at the Navy Department and took her 
back to the Hampton, remaining in the Hampton with Mrs. John 
in the apartment until eleven that evening, Mr. Dickinson coming 
out alone; that on this occasion all the lights went out in Mrs. Johns 
apartment shortly after defendants went in, with the exception of 
the one light which went out half hour later, the defendants remain¬ 
ing there an hour after the lights went out. Speaking generally, 
the witness testified that during the period indicated Mr. Dickinson 
would meet Mrs. John at the Hampton in the morning, take her to 
work and bring her home in the evening, leaving there about five, 
that some evenings defendants would go to the Allies Inn for dinner 
together, taking Mrs. John back to the apartment about seven. 
That witness continued his observations each evening until Mr. 
Dickinson would go home; that Mr. Dickinson would leave the 
apartment some nights at eleven and one night he stayed until 
one-thirty; that these observations were from July 8 to July 27, and 
were made daily during this period; that Mr. Dickinson's habits 

were about the same from dav to dav as already indicated. On 

« */ «/ 

cross-examination, witness stated the apartment of Mrs. John at the 
Hampton was on the second floor; that he could see the apartment 
from the Street; that lights would be in the windows when they 
would go in; that most every night the lights would go out except 
one light; that one evening he saw Mr. Dickinson pull down the 
shades on all windows. Whereupon counsel for the defendants sub¬ 
mitted to the Court that the plaintiff had not made out a prima facie 
case, to which the Court replied, “I think so.” 

19 Thereupon, Mrs. Grace German, being first duly sworn, 
testified on behalf of the plaintiff that she accompanied Mr. 

Bonner in July, 1922. to the Hampton Apartment, where the defend¬ 
ant Mrs. John resided; that she went there ostensibly for the purpose 
of securing a room; that after some inquiry she went to Mrs. John’s 
apartment, about five o’clock on the occasion of her first visit, and 
about six-thirty in the evening on the occasion of her second, dur¬ 
ing the latter part of July, 1922. That, on her first visit, upon 
ringing the bell the door was answered by a gentleman who met her 
*at the door with his coat off, witness thought also his collar was off. 
This gentleman was referred to later by Mrs. John as Mr. Dickinson, 
who was referred to by Mrs. John as being a friend who had dinner 
with her every evening: that she also referred to Mr. Dickinson as 
a friend: that she learned, upon entering the apartment, that it con¬ 
sisted of a hall, living room, two bedrooms, bath and dining room; 
that one bedroom was referred to by Mrs. John as her bedroom; the 
other bedroom was torn ur> and the bed had not been occupied; that 
Mrs. John told her. on the occasion of this first visit, that it was 
lonesome living in that sized apartment alone, that it was “very lone- 
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some, but her friend had dinner with her every evening,” referring 
to Mr. Dickinson. Upon cross-examination, witness stated she had 
lived in Washington about fifteen years, and that she formerly re¬ 
sided at 4423 Fifteenth Street, N. W., where she kept a boarding 
house; that among those who occupied rooms in her house was Mr. 
Bonner; that upon the occasion of her going to the Hampton, she 
was accosted by Mr. Bonner and Mr. Mills, that there was no par¬ 
ticular discussion between them as to why she went to the Hampton, 
but she was told by Mr. Bonner to see if she could get a room there, 
“as I was hunting for a room for a girl friend”; that she did not see 
Mr. Dickinson at the Hampton upon the occasion of her second 
visit; that, upon the occasion of the first visit, she did not 

20 recollect whether Mr. Dickinson was in the dining room, sit¬ 
ting room or kitchen, while she was engaged in talking with 

Mrs. John; that the occasion of her first visit was July twenty-seventh. 
In response to a question, witness stated that Mrs. John told her there 
was no one else besides herself occupying the apartment, upon the 
occasion of her first visit; witness stated she thought Mr. Dickinson 
had his collar off, and knew he had his coat off, upon the occasion 
of her first visit. 

Whereupon, Dr, Marvin Herndon, being first duly sworn, testified 
on behalf of the defendants that he was a pharmacist at 140-B 
Eighth Street, N. W.; that he was acquainted with both Mr. Dickin¬ 
son and Mrs. John; that on the night of the thirteenth of June, 
1923, witness saw the defendants at the home of Mrs. Hurlebau, 
3823 Fourteenth Street, N. W.; that witness and defendants were 
at that place from eight to about half past twelve in the evening; 
witness took defendants home on that occasion, leaving Mr. Dickin¬ 
son at Fourteenth and Irving and then driving Mrs. John to her 
apartment at the Mayeroft; that the occasion of their all being 
together was a little gathering where they had a little dunch at Mrs. 
Hurlebau’s. On cross-examination, witness stated that Mr. Dickin¬ 
son did not have his car and that was the occasion for witness taking 
the defendant’s home; that witness was able to fix the twelfth of 
June for the occur-ence, as he recited, because two weeks after that 
Mrs. John called up witness and asked him if he remembered when 
they got home on the evening they spent at Mrs. Hurlebau's, and 
said to the witness, “I want you to remember that particular night,” 
namely, that it was the twelfth; that Mrs John did not, remember 
the date, did not recall who mentioned the date first, but that the 
“only thing was to be sure to remember this particular date and 
tins particular party,” because “she had heard what was going to 
happen to this case”; that Mrs. John might have mentioned 

21 the date to him first; witness had known the defendant Mrs. 
John about eight years, and defendant Dickinson quite a 

while. Saw the defendants together in the evening on a number of 
occasions at a little house gathering during the months of May and 
June, 1923; saw them together at Mrs. John’s apartment at the May¬ 
eroft, where witness would go with Mrs. Hurlebau, the defendants al¬ 
ways being present at these little gatherings from week to week; that 
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Mrs. John had at the Maycroft an ap-rtment consisting of one room, 
kitchen and bath ; that witness would arrive with Mrs. Hurlebau about 
eight; that Mr. Dickinson would always be there, but sometimes Mr. 
Dickinson would come in after the arrival of witness and Mrs. Hurle¬ 
bau ; that on other occasions he had seen the defendants together in 
Mr. Dickinson’s car on the street during this same period of May and 
June, 1923; that sometimes he would see the defendants together 
at Mrs. Foster’s in the Northeast; that the defendants would always 
arrive in Mr. Dickinson’s machine; that the party would leave about 
twelve-thirty; hut that the defendants would go off together in 
Mr. Dickinson’s car; that nobody lived in Mrs. John’s apartment at 
the Maycroft with her; she living there alone. 

Thereupon, Mrs, Lenora Gable, being first duly sworn, testified 
on behalf of the defendants that she knew Mr. Dickinson and saw 
Mrs. John and Mr. Dickinson on the evening of June 15, 1923; 
that this was at 1453 Fairmont Street, where she looked over a 
house with Mrs. John, and then went to Mrs John’s apartment at the 
Mavcroft, where thev both waited for Mr. Dickinson, who came 
about half past six, and they all drove together for dinner at the 
Allies Inn, thereafter driving about Potomac Park and then return¬ 
ing to Mrs. John’s apartment at the Hampton, which she was not 
then occupying herself. Thereafter, the three returned to the home 
of the witness, 308 Massachusetts Avenue, N. E.; that the defendants 
left her home about half past ten, she thought. On cross-examination, 
witness stated that the three had dinner together at the Allies 
22 Tnn; that after they left the Hampton; they all went to a 
little ice cream shop on Eleventh Street, S. E., and then 
went hack to the home of the witness on Massachusetts Avenue; wit¬ 
ness stated she was able to recall the occurrence as having taken place 
on the fifteenth because Mrs. John called her up the next day and told 
her to remember the night of the fifteenth, as somebody had been in 
her apartment on the fifteenth. She remembered it was the fifteenth 
because all government employes do, it was always pay day; that Mrs. 
John asked her to remember what happened that night; that she had 
known Mrs. John about four years; that on another occasion she 
saw Mr. Dickinson at Mrs. John’s apartment at the Hampton, where 
they had dinner; witness once saw Mr. Dickinson at Mrs. John’s 
apartment at the Maycroft; arriving at between eight and nine in 
the evening, witness was accompanied by Mr. Castle, a friend; did 
not recall whether Mr. Dickinson was there when she arrived; witness 
left about half past ten or eleven, but did not recall whether she left 
Mr. Dickinson there, but perhaps she might have left him there; that 
witness saw the defendants together at 1453 Fairmont, where she 
would go for dinner; that Mrs. John lived there; that Mr. Dickinson 
would take dinner there sometimes; that on these occasions defendants 
would take the witness home in Dickinson’s car; this would happen 
off and on. On re-direct examination, witness stated that Mrs. John’s 
apartment at the Hampton was also occupied by young ladies on the 
occasion that she visited the apartment. 
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Thereupon, Mrs, Hurlebau, being first duly sworn, testified for 
the defendants that she was well acquainted with both of the defend¬ 
ants; that on June 12, 1923, they spent the evening at the home of 
the witness, arriving about eight and leaving at half past twelve, that 
Mrs. John was brought by Mr. Dickinson, the party consisting of wit¬ 
ness, the defendants and Dr. Herndon; that she was very intimate 
with Mrs. John, visiting the latter at the Maycroft a number of 
times, also visiting her at the Hampton; that the Maycroft apart¬ 
ment consisted of one room, kitchenette and bath; recalled 

23 that three young ladies were living with Mrs. John at one 
time at the Hampton, and another time a married couple; 

another time another lady lived there —“I think at this time a married 
couple lived there. I cannot remember whether the three ladies were 
there, or the married couple, but I know she had roomers there at 
all times;” that Mr. Dickinson took his dinners with Mrs. John at 
the latter’s apartment, both at the Hampton and Maycroft; that Mr. 
Dickinson took his dinner there; that the defendants had spent the 
evenings with her prior to June twelfth any number of times. On 
cross-examination, witness testified that Dr. Herndon, who accom¬ 
panied her on the occasions referred to, was a married man with 
children, but separated from his wife and children, one son living 
with the mother and the other being married; that he had been so 
separated for three or four years during which time she was in the 
habit of going around with Dr. Herndon ; that she went frequently to 
Mrs. John’s, who lived at the Maycroft, and that she was frequently 
accompanied by Dr. Herndon. Sometimes Mr. Dickinson would be 
there when she would arrive in the evening; sometimes witness would 
leave Mr. Dickinson at Mrs. John’s apartment when she would leave. 
That generally the four met together at Mrs. John’s very often, to- 
wit, the defendants, the witness and Dr. Herndon; also at witness’ 
house; that Mrs. John left the Maycroft in July, 1923, for her 
home in Fairmont Street; that when witness, with Dr. Herndon, 
would meet the defendants for the evening together, at other places, 
Mrs. John would be accompanied by Mr. Dickinson and they would 
leave together in Mr. Dickinson’s machine; witness testified she could 
recall the evening of June twelfth because Mrs. John called her on 
the ’phone and reminded her of the detectives speaking to Mr. 
Dickinson on the evening of the fifteenth, that witness recalled it was 
a few evenings before that defendants were at her home on the 
twelfth. 

Thereupon, Mrs, Angeline Gladys Savage, being first duly sworn, 
testified on behalf of the defendants that she had known Mrs. John 
for eighteen years, and on the thirteenth of June she went with Mrs. 
John to fix up the papers to buy a house; that she saw her at the 
Hampton apartment that day. but that Mrs. John was living at the 
Mavcroft; that she staved there a while with Mrs. John at the 
Hampton, while Mr. Dickinson waited outside in his car until 

24 nine, when Mr. Dickinson and Mrs. John got in the former’s 
car and drove off. On cross-examination, witness says she 

met Mrs. John at the Hampton on the occasion referred to by appoint- 
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moot, rc-maining there from seven-thirty until nine; that witness 
did not participate at all in the transacting of the business; said she 
had known Mrs. John intimately for fifteen years; had seen the de- 
fendants at the home of Mrs. Ilurlebau on occasions to spend the 
evening together, and also at the home of the witness in the North¬ 
east, when the defendants would leave together in Dickinson’s car 
as late as twelve-thirty in the evening; that they were at the home 
of the witness in June together several times. 

Thereupon, Mrs. Theresa C. John, being first duly sworn, testi¬ 
fied on behalf of the defendants that she was then living at 1453 
Fairmont Street; and for six weeks in November and December, 1922, 
lived at 1748 Riggs Place; that she lived at the Hampton during the 
summer of 1922, met Dickinson in July, 1921, in connection with the 
purchase of property, Mr. Dickinson being at that time a real estate 
agent connected with the Sansbury Company; that the acquaintance¬ 
ship continued, during which period the defendants were together, 
often looking at houses after office hours; that she had previously 
procured a divorce from her husband; that Mr. Dickinson started 
getting his dinners with her at the Hampton in 1921; that ladies 
were also in the apartment beginning in July, 1921; that she had 
the front apartment at the Hampton on the second floor, that the 
ladies remained with her from July, 1921, to May 1, 1922, when 
they left; that in the middle of May, 1922, she rented three of the 
rooms in this ap-rtment to a man and his wife, who remained two 
months and a half; that they remained there from May fifteenth 
to August eighth, she continuing in the meanwhile to give Mr. 
Dickinson his dinners; that on occasion she and Mr. Dickinson would 
take dinner out together; witness denied that Mr. Dickinson had 
ever been in her apartment as late as one-thirty in the morning; 

that when he would take her out, he would never enter her 
25 apartment at the Hampton; she said, “Never! No one has 
ever come into my apartment at night; I had the best reputa¬ 
tion in the Hampton Apartment”; that she sub-let the Hampton 
apartment on the thirteenth of June to a M'iss Barnell; that there¬ 
after she lived at the Maycroft, at Fifteenth and Columbia Road, 
and was living there during June, 1923. Referring to the twelfth 
of June, 1923, she testified she was at Mrs. Hurlebau’s, 3823 Four¬ 
teenth Street, accompanied there by Mr. Dickinson; that Dr. Hern¬ 
don drove the defendants home, leaving Mrs. Hurlebeau’s about 
twelve, letting Mr. Dickinson out at Irving Street, and taking her 
direct to the Maycroft; that Mr. Dickinson was not at her apartment 
late that night. She further testified that on June thirteenth she 
signed up for the purchase of 1453 Fairmont Street, bought through 
Mr. Dickinson, and settle/ for the same in the Sansbury Office, the 
deed being dated June thirteenth, 1923; that Mr. Dickinson went 
with her to the Sansbury Office about five, leaving there about quarter 
past six, and going to the Allies Inn for dinner together; that there¬ 
after they went to the Hampton and met Mrs. Savage, remaining 
there until a quarter to nine, and thereafter immediately proceeded 
to 1453 Fairmont Street, accompanied by Mr. Dickinson; that 
they left Fairmont Street at quarter past ten, when Mr. Dickinson 
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took her to the door of her apartment at the Maycroft, but did not go 
in; that on June fourteenth, Mr. Dickinson came to the Maycroft 
for his dinner, after which they went out for a drive together at 
seven o’clock, remaining out for a movie on New Hampshire Ave¬ 
nue; that Dickinson took her straight home about ten, leaving her 
at the door; that on the fifteenth of June, 1923, Mrs. Gable met wit¬ 
ness at the house on Fairmont Street, right after office hours, walk¬ 
ing around to the Maycroft together, where they awaited Mr. Dick¬ 
inson, who took them both to the Allies Inn for dinner; that, after 
stopping to buy some disinfectant at the People’s Drug Store, the 
three went, about nine, to the home of Mrs. Gable at 808 

26 Massachusetts Avenue, N/E., when the defendants left to¬ 
gether in Dickinson’s car; that on the same evening, about 

ten-thirty, they got to the door of the defendant’s apartment at the 
Maycroft. “Mr. Dickinson asked me what time it was. As he 
asked me that, I opened the door to go in, and the clock in the next 
apartment was striking eleven. He went right down. Mr. Dickin¬ 
son called me the next morning to tell me he was accosted by a man, 
who told him to remember it was eleven o’clock.” Mrs. John did 
not see the detective approach Mr. Dickinson. Witness denied any 
adulterous or misconduct upon the occasions charged in the bill or 
any other occasions. On cross-examination, the defendant referred 
to her prior testimony “that she had the best reputation,” said she 
knew Mr. Dickinson had a wife and grown son; when interrogated 
as to what man and his wife were living with her from May fifth to 
August first, she said their name was Bailey, but did not know their 
full name or the first name of either; did not recall whether they 
paid her by check or otherwise; did not know where they went when 
they left her; did not know the occupation of the man or where 
he worked, could not tell anything about him; said these roomers 
would sometimes be out in the evening; witness said she had one 
room, kitchen and bath at the Maycroft, where she got settled on 
December 15, 1922; that Mr. Dickinson would call for her at the 
Maycroft and take her to her office, still continuing to show her 
houses for investment; that this contact resulted in the formation of 
a friendship between them; that she continued to give Mr. Dickin¬ 
son his dinners at the Maycroft, but did not have anyone else board 
with her, that Mr. Dickinson paid for what dinners he took and was 
a regular boarder at times; that this continued throughout her stay 
at the Maycroft, until the twenty-eighth of June, 1923, when she left; 
that she did not have a servant to prepare the meals at the Maycroft, 
but prepared them herself; That Mr. Dickinson would get there to 
dinner around six and would mostly leave at seven, but would some¬ 
times remain later than seven and take her out for a ride; that after 
dinner they would sit around, read and talk. “He was a very lonely 
man. He enjoyed talking to me;” would sometimes leave at 

27 one time and sometimes at another, but never after eleven; 
that this continued throughout the month of June, 1923; 

said she called up Dr. Herndon on June sixteenth and asked him to 
remember the occurrences of the evening of the fifteenth; said she 
left the Maycroft and moved into her home on Fairmont Street on 
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August first, since which time Mr. Dickinson had been taking his 
meals with her; that Mr. Dickinson broke his leg while trying to get 
in the back w T indow T of her home on Fairmont Street, at which time 
lie was in the company of a carpenter to make an estimate on some 
work; that he got on the w T all and lost his balance and fell while 
tiying to get into the window of her home; said that the testimony 
of Mrs. Hurlebau and Dr. Herndon, to the effect that they would 
frequently come to her apartment in the summer of 1923, was cor¬ 
rect ; that sometimes they would find Mr. Dickinson there and would 
sometimes not; that they would sometimes leave Mr. Dickinson there 
with her; when further pressed as to whether or not the testimony 
of these two witnesses was correct, the witness replied, “it is such a 
small matter, Mr. Jackson, really I cannot remember whether they 
left together or not,” meaning thereby whether Mr. Dickinson left 
with Mrs. Hurlebau and Dr. Herndon. 

Thereupon, Eldred P. Dickinson, being first duly sworn, testified 
in behalf of the defendants that he had been separated from his wife 
since 1921; that sometime prior he realized he had been drinking 
very heavily; that Mrs. Dickinson at one time left him; that she 
was constantly accusing him of drinking, and ofttimes it was so. 
but others it was not; that upon the occasion of the last time he left 
the plaintiff, she, after accusing him of drinking, ordered him out 
of the house; this was in January, 1921; that he was now residing 
at 1361 Spring Road; that in June, 1923, he took his meals with 
Mrs. John when he was able to get there; on witness’ attention being 
directed to the special acts of adultery charged in the bill, he denied 
the same; that on the evening of June twelfth they went to the home 
of Mrs. Hurlebau together, and left in the neighborhood of 
28 12:15 or 12:30, but he did not return to her apartment that 

evening; that on June 13, 1923, he met her at the Sansbury 
Company on account of the settlement of the sale of a house; this 
was about six o’clock, after which they went to the Allies Inn for 
dinner; later driving Mrs. John to the Hampton, where they met 
Mrs. Savage; on the same evening, about nine-thirty, witness drove 
Mrs. John over to Mrs. Wade’s, returning with Mrs. John to the May- 
croft about half past ten but he did not go in; that on the fourteenth 
of June, he had dinner with Mrs. John at the Maycroft and then 
took her for a drive during which time they went into a movie, but, 
on taking Mrs. John back to her apartment, he did not go in; that 
on June fifteenth, he took Mrs. John and Mrs. Gable to the Allies 
Inn for dinner, after which they drove around to the Eighteenth 
Street apartment; that when Mrs. Gable was ready to go home witness 
drove her and Mrs. John to the former’s home in Massachusetts 
Avenue; that he and Mrs. John left Mrs. Gable’s home about half 
past ten, when he drove Mrs. John to her apartment at the May¬ 
croft, but did not go in; that he took her to the door and started to 
leave, when he was accosted by two men, who charged him to re¬ 
member the fifteenth of June, 1923, and Mrs. John’s apartment; 
witness denied he had ever committed adultery with Mrs. John on 
the night in question or any other night; witness said he began to 
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take his dinners with Mrs. John shortly after he met her in 1921, 
when he was introduced to Mrs. John by Mrs. Savage in connection 
with the sale of a house; that thereafter he sold Mrs. John two houses; 
said he took his dinners thereafter with her with as much regularity 
as his business engagements would permit ; that he very frequently 
took Mrs. John out to dinner during her residence on Eighteenth 
Street, at Riggs Place, and also at the Maycroft; that frequently he 
would sit in Mrs. John’s apartment after dinner, when there would 
be no one present except Mrs. John and himself, that he would spend 
the time in conversing and reading; that he would generally 

29 leave about ten o’clock; said Mrs. John was told by him that 
he was not living with his wife when their social relations 

began; that sometimes he would spend the evening with Mrs. John 
in the apartment after dinner, and sometimes would be alone for 
the evening; that he was frequently out to Mrs. Hurlebau’s and 
other places with Mrs. John, bringing her back to her apartment at 
the Maycroft as late as twelve o’clock at night, that this continued 
during the summer of 1923; that witness did not attempt to fix the 
date of June twelfth as having been spent at the home of Mrs. 
Hurlebau, until he was served with papers in the divorce proceed¬ 
ings, that he worked out the date of June twelfth, as being the 
evening spent at the home of Mrs. Hurlebau, when he was served 
with the papers in the case on June twenty-eighth; that throughout 
May and June, 1923, when Mrs. John was at the Maycroft, witness 
would frequently stop by in the morning and take her to the office, 
and frequently take her home from the office in the evening; that 
he did this because Mrs. John was seeking a house which she bought 
from the witness. 

Be it further remembered that the foregoing contains the sub¬ 
stance of all of the evidence given on the hearing of this cause, and 
each of the exceptions stated to have been taken by the attorney for 
the plaintiffs were so taken and were duly allowed and noted by the 
court, and in order that each and every thereof may be preserved 
and made of record, this statement of evidence is duly stated, ap¬ 
proved and signed, and ordered to be made of record in the above 
entitled cause this 2nd day of June, 1924. 

By the Court: ' JENNINGS BAILEY, 

Justice. 

30 [Endorsed:] Equity. No. 41437. Emil Given Dickinson, 
Plaintiff, vs. Eldred Pendleton Dickinson and Theresa C. 

John, Defendants. Statement of Evidence. Law offices of E. Hil¬ 
ton Jackson, Columbian Building, 416-418 Fifth Street Northwest, 
Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4193. Emily Given Dickinson, appellant, vs. Eldred Pendleton 
Dickinson et al. Court of Appeals, District of Columbia. Filed 
Jul. 30, 1924. Henry W. Hodges, clerk. 
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Court of Appeals of the District of Columbia. 


No. 4194. 

The Great Atlantic & Pacific Tea Company, a Corp., Appellant, 

vs. 

Verner A. Welte et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 41581. 

The Great Atlantic & Pacific Tea Company, Plaintiff, 

vs. 

Vernon A. Welte and Sanitary Grocery Company, 

a Corporation, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed and proceedings 
had in the above entitled cause, to wit: 

1 Bill of Complaint. 

Filed August 6, 1923. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 41581. 

The Great Atlantic & Pacific Tea Company, Plaintiff, 

vs. 

Vernon A. Welte and Sanitary Grocery Company, 

a Corporation, Defendants. 

The bill of complaint of The Great Atlantic & Pacific Tea Com¬ 
pany respectfully shows to this Honorable Court: 
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1. That it is a corporation organized and existing under and by 
virtue of the laws of the State of New Jersey, and brings this suit in 
its own right; that the defendant Vernon A. Welle is a citizen of the 
United States and a resident of the District of Columbia and is sued in 
his own right, and the defendant Sanitary Grocery Company is a cor¬ 
poration organized and existing under the laws of the State of Vir¬ 
ginia, and is sued in its own right. 

2. That on the oth day of December, 1922, one S. Cooper Dawson 
was the owner of certain premises comprising two stores, being Nos. 
941 and 943 I Street, X. W., in the City of Washington, District of 
Columbia, and on said day leased the store known as No. 943 I Street, 
N. W., in said City and District to the plaintiff under the terms of a 

written lease for the term of one year beginning on the first 

2 day of February, 1923, with the privilege of three successive 
renewals, each of such renewals to be for a period of one year 

and to be subject to all the terms and conditions of the said lease, at 
and for the yearly rental of $1,200, payable in monthly instalments 
of $100 in advance, a copy of said lease being hereto annexed and 
marked “Exhibit A” and is prayed to be taken and read as a part 
hereof as fully as if the same were set forth herein. 

3. That in the fourth paragraph of said lease it was provided that 
the lessor would not lease, rent or permit to be occupied as a store in 
which groceries were to be sold at retail in premises owned or leased 
bv him, or by his legal representatives, not then occupied as such 
store, within a distance of five hundred feet from the premises demised 
to plaintiff so long as said premises should be occupied by the plain¬ 
tiff, and that in the event of a breach of such covenant no further 
rent should be due or payable from the lessee under the lease or 
anv renewal thereof, and the plaintiff should be entitled forthwith 
to full and adequate relief by injunction and otherwise from the con¬ 
sequences of such breach of covenant. 

4. That on the 17th dav of May, 1923, the defendant Vernon A. 
Welte purchased the aforesaid premises containing stores Nos. 941 
and 943 I Street, Northwest, from S. Cooper Dawson with full 
knowledge and actual notice of the aforesaid lease between the said 

S. Cooper Dawson and the plaintiff. 

5. That on the 20th day of Julv, 1923, the defendant Vernon A. 
Welte executed a certain written lease to the defendant Sanitary 
Grocery Company for the store known as premises 941 I Street, N. W., 

which is the store immediately adjoining that which the plain- 

3 tiff now occupies under the terms of the lease aforesaid and 
is within a distance of five hundred feet from said premises 

so demised, and was not at that time nor had it been during the oc¬ 
cupancy of the plaintiff used as a store in which groceries were sold 
at retail: that immediately thereafter and before the Sanitary 
Grocery Company entered into possession of premises 941 I Streei, 
N. W., the plaintiff became aware that the said Welte had leased 
the said premises 941 T Street, N. W., to the Sanitary Grocery Com- 
panv and thereupon the officers of the plaintiff informed the officers 
of the Sanitary Grocery Company of the terms and conditions of the 
aforesaid lease between the plaintiff and S. Cooper Dawson, and 
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especially informed the defendant Sanitary Grocery Company of the 
covenants in said lease prohibiting tl e lessor from leasing, renting 
or permitting to be occupied as a store in which groceries arc sold 
at retail in premises owned or leased by him not then occupied as 
such store within a distance of 500 feet from 943 I Street, X. AV., 
and thereupon demanded of the defendant Vernon A. Welte that 
he do not permit the said premises 941 I Street, X. W., to be occupied 
by the defendant the Sanitary Grocery Company as the same was 
in violation of the terms of the lease between the plaintiff and S. 
Cooper Dawson; that the notice and warning as in this paragraph set 
forth given to the defendants were repeated to them on several other 
occasions before the defendant the Sanitary Grocery Company 
entered into possession of premises 941 I Street, X. AV.; but not¬ 
withstanding said notice and warning the defendant Vernon A. AVelte 
did permit the defendant Sanitary Grocery Company to enter the 
said premises 941 I Street, X. W., and the said Sanitary 

4 Grocery Company did enter the said premises 941 I Street, 
X. W., on the 2nd day of August, 1923, and occupied and 

continues to occupy the said premises as a store in which groceries 
are sold at retail and although requested so to do, the defendant 
Sanitary Grocery Company refuses to vacate said premises 911 I 
Street, N. W. 

b. That the plaintiff is informed and believes and therefore avers 
that before the defendant Sanitary Grocery Company entered into 
premises 941 I Street, X". W, the defendant Vernon A. Welte offered 
to release the defendant Sanitary Grocery Company from the terms 
and effect of the lease theretofore executed bv the said two defendants 

• t 

for the occupancy of 941 I Street, X. W., and to reimburse the de¬ 
fendant Sanitary Grocery Company for any expenses incurred in 
connection with said lease, but the said defendant, Sanitary Grocery 
Company, refused to accept the said release or reimbursement, and 
insisted upon entering the said premises 941 I Street, X. W., al¬ 
though knowing that it was in violation of the terms of the lease be¬ 
tween the plaintiff and S. Cooper Dawson, as aforesaid. 

7. That the plaintiff and the defendant Sanitary Grocery Com¬ 
pany are competitors in the retail grocery business; and that if the 
defendant Sanitary Grocery Company be not restrained and be 
permitted to occupy the said premises 941 I Street, X. W., adjoining 
the premises now occupied by the plaintiff, that great damage will 
result to the plaintiff. 

8. That the plaintiff is without adequate and complete remedy at 

law. 

5 Wherefore the premises considered, the plaintiff prays: 

1. That process issue out of this Honorable Court directed 
to the defendants and each of them requiring them to appear and 
answer the exigencies of this bill. 

2. That an injunction pendente life be issued out of this Hon¬ 
orable Court enjoining the defendant Sanitary Grocery Company 
from further occupying or using as a store in which groceries are 
sold at retail said premises 911 I Street, X. AA\, or any part thereof, 
and that the defendant Vernon A. AVelte be enjoined from receiving 
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any rent or profit from said premises 041 I Street, X. W., so Ion# as 
the same shall he occupied by the defendant Sanitary Grocery Com¬ 
pany as a store in which Groceries are sold at retail. 

3. That at the final hearing of this cause the lease between the 
defendants, dated the 20th day of July, 1923, for the occupancy of 
said premises 941 1 Street, iN. \Y., be surrendered up and cancelled 
and the defendant Sanitary Grocery Company he perpetually en¬ 
joined from occupying the said premises as a store in which groceries 
are sold at retail and that the defendant Vernon A. Welte be per¬ 
petually enjoined from receiving any rent from the defendant Sani¬ 
tary Grocery Company for the use and occupancy of said premises. 

4. That upon final hearing of this cause the court assess against 
the defendant Vernon A. Welte such damages as it shall find the 
plaintiff has suffered by reason of the violation by the defendant 

Vernon A. Welte of the terms of the aforesaid lease between 
6 the plaintiff and S. Cooper Dawson. 

5. And for such other and further relief as to the Court may 

«/ 

seem meet and proper. 

THE GREAT ATLANTIC & PACIFIC 
TEA COMPANY, 

By J. P. CLANCY, 

General Supt. and Agent. 


DOUGLAS, OBEAR & DOUGLAS, 

Attorneys for Plaintiff. 


District of Columbia, ss: 

J. P. Clancy, being first duly sworn, does on oath depose and say 
that he is the Genl. Supt. and Agent of The Great Atlantic & Pacific 
Tea Company, plaintiff in the above entitled cause; that he has read 
the bill of complaint subscribed by him as Genl. Supt. and Agent 
of said Company and knows the contents thereof: that the matters 
therein stated of his own knowledge are true and those stated on in¬ 
formation and belief he believes to be true. 

J. P. CLANCY. 


Subscribed and sworn to before me this 0th dav of August, 1923. 
[seal.] GERTRUDE ELLIS, 

Notary Public, D. C. 


7 “Exhibit A.” 

This indenture, made the — day of-, one thousand nine hun¬ 
dred and twenty —, between-, party of the first part, here¬ 

inafter called the lessor, and The Great Atlantic and Pacific Tea 
Company, a duly organized and existing corporation, having its 
principal office and place of business at No. 150 Bay Street. Jersey 
City. New Jersey, party of the second part, hereinafter called the 
lessee. 

Witnesseth, That the said lessor has leased, and by these presents 
does grant, demise and lease unto the said lessee, for the purpose of 
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a general merchandise business, store room, now occupied by lessee, 
located at 943 Eye Street, northwest, in the City of Washington, and 
District of Columbia, with the appurtenances to the above described 
premises. 

To have and to hold the same for the term of one year, to begin 
upon the 1st day of February, one Thousand nine hundred and 
twenty three, and to end on the last day of January, one thousand 
nine hundred and twenty four, at the rent for said term of Twelve 
Hundred and no/100 ($1,200.00) Dollars, to be paid in twelve ad¬ 
vance monthly payments of One Hundred and no/100 ($100.00) 
Dollars each, to Weaver Brothers, Realtors 735 loth St., Washing¬ 
ton, D. C. to such other appointees as the lessor may from time to 
time in writing designate, or to the legal representatives of the lessor. 

And it is understood and agreed that, if any rent shall be 

8 due and unpaid, or, if default shall be made in any of the 
covenants herein contained by the lessee, then it shall be 

lawful for the lessor to re-enter the said premises and to again have 
and enjoy the same. 

And the lessee hereby covenants and agrees with the lessor as 
follows: 

1. That it will pay the said rent as herein specified. 

2. That it will make all necessary incidental repairs to the in¬ 
terior of the within demised premises, except the interior repairs, 
if any, agreed to be made by the lessor in lines 53 and 54 of this 
lease; all other repairs the lessor hereby covenants and agrees to 
make. 

3. That it will not assign this lease, nor let or underlet the whole 
or any part of the said premises without the written consent of the 
lessor, and that it will not occupy or use the said premises, nor will 
it permit the same to be occupied or used for any business deemed 
extra hazardous on account of fire or otherwise. If the lessee shall 
request the lessor to consent to the lessee letting or underletting the 
leased premises, either in whole or in part, to be used for purposes 
which shall not depreciate the value of said premises or the value 
of property adjacent thereto and which shall not be extra hazardous 
on account of fire or otherwise, and the lessor shall refuse or neglect 
to give such consent, the lessee thereupon may let or underlet said 
premises, either in whole or in part, without the lessor's consent, the 
lessee, however, in such event, remaining liable to the lessor for the 

performance of all its covenants in this lease, except its cove- 

9 nant not to let or underlet without the lessor’s consent. 

4. That, at the expiration of the said term, it will quit and 
surrender the premises hereby demised in as good state and condi¬ 
tion as received, reasonable wear and tear and damage by fire or the 
elements, or from other causes beyond its control, excepted. 

5. That it will comply with all lawful requirements of the local 
Health Borad, Police and Fire Departments and municipal authori¬ 
ties respecting the manner in which it uses the leased premises. The 
lessor, however, will have done at his expense any work in or about 
the said premises which may be required or ordered by any law or 
lawful authority, and if the lessor after notice that such work has 
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been thus required or ordered shall fail to have it done with reason¬ 
able promptness, the lessee may have it done and thereupon may 
deduct the reasonable cost of it from the rent hereby reserved. 

And the lessor hereby covenants and agrees with the lessee as 
follows: 

1. That he is, at the time of the execution of these presents, the 
sole owner in fee simple of the premises hereby demised, and that 
he has full right to lease the same for the term aforesaid. It is ex¬ 
pressly understood and agreed that the above covenant of the said 
lessor constitutes a warranty bv him, and that, in case he has not 
the title and right aforesaid, then, and in such event this lease shall, 
at the option of the lessee, become null and void, and no rent shall 
accrue for the remainder of the term aforesaid. 

2. That he will put the lessee in actual possession of the 

10 hereby demised premises at the beginning of the term afore¬ 
said, and that the said lessee, on paying the said rent and 

performing the covenants herein agreed by it to he performed, shall 
and may peaceably and quietly have, hold and enjoy the said de¬ 
mised premises for the said term. 

3. That he will pay all water service charges against the above 
demised premises. 

4. That he will not lease, rent or permit to be occupied as a store 
in which groceries are sold at retail any premises owned or leased 
by him, or by his legal representatives, not now occupied as such 
a store, within a distance of five hundred feet from the premises 
hereby demised, so long as the last mentioned premises are occupied 
by the lessee. In the event of a breach of this covenant, no further 
rent shall be due or payable from the lessee under this lease or any 
renewal thereof and the lessee shall be entitled forthwith to full and 
adequate relief, by injunction and otherwise from the consequences 
of such breach of covenant. 

5. That he will have done at his expense, but to the lessee’s reason¬ 
able satisfaction prior to the date of the beginning of the term of 
this lease, any renovating or repairing which may be required to 
make the leased premises thoroughly sanitary and to put them in 
first-class tenantahle condition. 

The following stipulations are expressly understood by both the 
lessor and lessee and are hereby agreed to by them: 

If the leased premises be damaged by fire, or other casualty, they 
shall be promptly repaired by the lessor, and an abatement 

11 shall be made from the rent corresponding with the time 
during which and the extent to which they may not be used 

by the lessee after damage occurring as aforesaid, and before repair. 
In the event of the total destruction of the said premises by fire or 
other casualtv this lease shall cease and come to an end, and the 
lessee shall be liable for rent only up to the time of such destruction. 
In the event of a partial destruction of the said premises such as to 
render them unsuitable for the business of the lessee, then in its 
option this lease shall cease and come to an end, and the lessee shall 
be liable for the rent only up to the time of such partial destruction 
of the leased premises. In the event of the occurrence of either of 
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the two contingencies last mentioned, the lessee shall be entitled 
to receive a pro-rata refund out of any advance rent paid by it for 
the rent period during which such premises were wholly or par¬ 
tially destroyed. 

Any fixtures which may be placed in or upon the premises hereby 
demised by the lessee are to remain its property, and it is to have 
the right to remove the same upon vacating the said premises. 

The lessee, at its option, shall be entitled to the privilege of three 
successive renewals of this lease, each such renewal to be for a period 
of one year and to be subject to all the terms and conditions herein 
expressed. 

The provisions of this indenture giving the lessee 1 certain renewal 
privilege rights are not intended, by either the lessor or lessee, to 
constitute a present demise of the leased premises for the term 

12 of any renewal period, nor are they intended to be a contract 
for the conveyance of any interest in said premises. On the 

contrary, the provisions referred to are meant by both the lessor and 
lessee to constitute merely a continuing irrevocable offer, by the 
lessor, to demise the leased premises, in the future, to the lessee, for 
the period or periods for which they give the lessee the right at its 
option to renew. 

The lessee, by continuing to occupy the leased premises, after the 
expiration of the original term of its tenancy hereunder, or after the 
expiration of any renewal period thereof, except the last of said 
periods, shall be deemed and considered to have elected to avail itself 
of its then current right to renew this lease, unless it shall have 
clearly and unequivocably manifested a contrary intention, and it 
shall not be obliged to give any other notice of its said election. By 
such continued occupancy, alone, and without any further contract 
or agreement, this lease shall be renewed and the leased premises 
shall be deemed and considered to have been again demised by the 
lessor to the lessee, for the term of one year, beginning upon the 
day following the date of the expiration of the lessee’s immediately 
preceding tenancy, subject to all the terms and conditions herein 
contained. 

The provisions of this lease shall bind and shall inure to the benefit 
of the parties hereto and their legal representatives. The term legal 
representatives is used in this lease in its broadest possible meaning 
and includes, in addition to executors and administrators, every per¬ 
son, partnership, corporation or association succeeding to the inter¬ 
est, or to any part of the interest, in or to this lease, or in or 

13 to the leased premises, of either the lessor or lessee herein, 
whether such succession results from the act of a party in 

interest, occurs by operation of law, or is the effect of the operation 
of law together with the act of such party. Feminine or neuter pro¬ 
nouns shall be substituted for those of the masculine form, and the 
plural shall be substituted for the singular number, in any place or 
places herein in which the context may require such substitution 
or substitutions. 

This lease covers in full each and every obligation of every kind 
or nature whatsoever from the leasee to the said lessor concerning 
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the premises hereby demised, any statute, law or custom of the State 
in which the said premises are situated to the contrary notwith¬ 
standing. 

In witness whereof the parties to these presents have hereunto 
set their hands and seals the dav and vear first above written. 

S. C. DAWSON, [l.s.] 

Lessor. 

THE GREAT ATLANTIC & PACIFIC 
TEA COMPANY, 

By J. J. BYRNES, 

Real Estate Agent, Lessee. 

[Seal of the Great Atlantic and Pacific Tea Company.] 
Witness: 


City of Washington, 

D. C., ss.: 


Be it remembered that on this 5th day of December 1922, before 
me, the subscriber, personally appeared S. C. Dawson, known to me 
and by me known to be the person named in and who executed the 
within instrument, and I, having first made known to him 
14 the contents thereof, he did thereupon acknowledge to me 
that he signed, sealed and delivered the same as — volun¬ 
tary act and deed for the uses and purposes therein expressed. 

In witness whereof I have hereunto set my hand and affixed my 
official seal the dav and vear aforesaid. 

%j %/ 

Mv commission expires on the 25th dav of August, 1922. 

C. CLARENCE DODGE, [seal. J 
Notary Public, D. C. 


State of Maryland, 

County of -•, ss: 

On this 18th day of December, in the year Nineteen Hundred 
and 22, before me, the subscriber, personally came J. J. Byrnes to 
me known, who, being by me duly sworn, did depose and say that 
he is the Real Estate Agent of the Great Atlantic & Pacific Tea 
Company, the corporation described in and which executed the 
within instrument; that he knew the seal of said corporation; that 
the seal affixed to said instrument was such corporate seal; that it 
was so affixed by order of the Board of Directors of said corporation 
and that he signed his name thereto by like order. 

In witness whereof I have hereunto set my hand and affixed my 
official seal the dav and vear aforesaid. 

[seal.] ‘ " EMMA R. BRUDY, 

Notary Public. 

My commission expires on the 5th day of May, 1924. 
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15 Spa. to Ans. 

Issued August 6, 1923. 

****** * 

The President of the United States to Vernon A. Welte and Sani¬ 
tary Grocery Company, a corporation, Defendants: 

You are hereby commanded to appear in this Court on or before 
the tenth day, exclusive of Sundays and legal holidays, after the 
day of the sendee of this subpoena upon you and answer the exigency 
of the Bill, under pain of attachment and such other process of con¬ 
tempt as the Court shall award; and if your appearance in this suit 
be not entered in the Clerk’s Office within said time the bill mav be 
taken for confessed. 

Witness, the Honorable Walter T. McCoy, Chief Justice of said 
Court, the 6th dav of August, A. D. 1923. 

[seal.] ‘ MORGAN H. BEACH, 

Plprk 

Bv W. E. WILLIAMS, 

Assistant Clerk. 

DOUGLAS, OBEAR & DOUGLAS, 

Attorneys. 

Marshal's Return. 


Served copy of within on Vernon A. Welts Personally 8/6/23 and 
Sanitary Grocery Co. a Corp. by Edw. G. Yukes Personally Aug. 6, 
1923. 

E. C. SNYDER, 

U. S. Marshal. 

K. 


16 Motion for Preliminary Injunction. 

Filed August 6,1923. 

******* 

Comes now the plaintiff, The Great Atlantic & Pacific Tea Com¬ 
pany, by its attorneys Douglas, Obear & Douglas, and moves the 
court to pass an order in this cause restraining, pendente life, the 
defendant Sanitary Grocery Company from further occupying as a 
store in which groceries are sold at retail premises 941 T Street, North¬ 
west, in the City of Washington, District of Columbia, and restrain¬ 
ing the defendant Vernon A. Welte, pendente life, from receiving 
any rental profit from said premises so long as the same shall be 
occupied by the defendant Sanitary Grocery Company as a store in 
which groceries aro sold at retail, as prayed for in the bill of 
complaint filed herein. 

DOUGLAS, OBEAR & DOUGLAS, 

Attorneys for Plaintiff. 


2—4194 a 
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To the Defendants Vernon A. Welte and Sanitary Grocery Com¬ 
pany: 

Please take notice that the foregoing motion will be called to the 
attention of the Justice of the Supreme Court of the District of 
Columbia, sitting in Vacation Term on Thursday, August 9th, at 
ten o’clock A. M., or as soon thereafter as the same mav be reached. 

DOUGLAS, OBEAR & DOUGLAS, 

Attorneys for Plaintiff. 

17 Order for Appearance. 

Filed August 9, 1923. 

******* 


The Clerk of said Court will enter my appearance for defendant 
Sanitary Grocery Company. 

E. F. COLLADAY, 

Attorney. 


Order Continuing Rule to Shou\ Cause. 

Filed August 9, 1923. 

******* 

This cause coming on to he heard upon the motion filed herein 
by the Plaintiff for an injunction pendente life, it is by the Court, 
for cause shown, this ninth day of August, 1923, 

Ordered, that the hearing on said motion be and the same is 
hereby continued until 10 o'clock A. M. on Tuesday, August 14, 
1923, and that the answer or other pleading to the said motion and 
to the bill of complaint filed herein may be filed on or before said 
14th day of August, 1923, as counsel mav be advised. 

JENNINGS BAILEY, 

Justice. 


Order Continuing Hearing on Motion. 

Filed August 14, 1923. 

******* 

This cause coming on to be heard upon the motion filed herein 
by the Plaintiff for an injunction pendente lite, it is by the 
18 Court, for cause shown, this 14th day of August, 1923. 

Ordered, that the hearing on said motion be and the same 
is hereby continued until 10 o’clock A. M. on the 23rd day of Au¬ 
gust, 1923. 

JENNINGS BAILEY, 

Justice . 
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Answer of Defendant Welte. 

Filed August 23, 1923. 

******* 

The Answer of Verner A. Welte to the Bill of Complaint filed 
herein respectfully shows: 

1. He admits the allegations of paragraph one of said Bill except 
that his name is Verner A. Welte instead of Vernon A. Welte as 
alleged. 

2. Answering paragraph two, this defendant admits that S. Cooper 
Dawson was the owner of certain premises comprising two stores, 
being Nos. 941 and 943 Eye Street, Northwest, Washington, D. C., 
and that he leased store known as No. 943 Eye Street, Northwest, 
to the plaintiff. He believes that the exhibit filed with plaintiff’s 
Bill of Complaint is a true copy of said lease, but denies that the 
plaintiff has the privilege of renewal as alleged. 

3. Answering paragraph three, this defendant says that the terms 
of the said lease speak for themselves, and that he is, therefore, ad¬ 
vised that it is unnecessary for him to further answer said para¬ 
graph three, except to say that he, this defendant, was not the lessor 

mentioned in said lease; therefore he is not bound by the 
19 alleged restrictive clauses therein contained, the same being 
a personal agreement between the plaintiff and the said S. 
Cooper Dawson, plaintiff’s lessor, said restriction being as follows: 

“And the Lessor hereby covenants and agrees with the lessee as 
follows: 

“4. That he will not lease, rent or permit to be occupied as a store 
in which groceries are sold at retail any premises owned or leaser! by 
him, or by his legal representatives, not now occupied as such a 
store, within a distance of five hundred feet from the premises 
hereby demised, so long as the last mentioned premises are occupied 
by the lessee. In the event of a breach of this covenant, no further 
rent shall be due or payable from the lessee under this lease or any 
renewal thereof and the lessee shall be entitled forthwith to full and 
adequate relief, by injunction and otherwise from the consequences 
of such breach of covenant.” 

4. Answering paragraph four, this defendant admits that be pur¬ 
chased the said properly, but denies that he had any actual notice 
of the terms and provisions of said lease mentioned in the Bill of 
Complaint. And this defendant further says that although he pur¬ 
chased the property in May, 1923, he did not have actual knowl¬ 
edge of the terms of the said lease until the latter part of July, 1923, 
when bis attention was called to the terms of the said lease bv the 
plaintiff, who informed this defendant that said lease was one of their 
own printed forms, prepared and adopted by them. That there is 
nothing contained in the deed of conveyance from the said S. Cooper 
Dawson to this defendant in any manner restricting the free and 
unencumbered use of premises 941 Eye Street, Northwest. That 
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attached hereto and prayed to be read as a part hereof is a certified 
copy of said deed of conveyance from the said S. Cooper 

20 Dawson to this defendant. An examination of the land 
records of the District of Columbia made at or about the 

time of the consummation of said purchase by this defendant failed 
to disclose any lease from the said Dawson to this plaintiff. 

5. Answering paragraph five, this defendant admits that he exe¬ 
cuted the certain lease with the Sanitary Grocery Company for 
the store known as Oil Eve Street, Northwest, but denies that the 
plaintiff notified this defendant of the terms of the lease between 
the plaintiff and the said Dawson before the Sanitary Grocery Com¬ 
pany took possession of said premises 941 Eye Street. This defend¬ 
ant has no knowledge of any notice which may have been given 
to the Sanitary Grocery Company by the plaintiff as in said para¬ 
graph alleged. Further answering paragraph five, this defendant 
says that the plaintiff has not paid rent due on premises 043 Eye 
Street, Northwest, and payable on the first day of August, 1923. 

6. Answering paragraph six. this defendant admits that he ex¬ 
pressed a willingness to release the Sanitary Grocery Company from 
the provisions of its lease with him. but says that Ins action therein 
was for the purpose of avoiding litigation with the plaintiff and 
not a recognition of the force and effect of the aforsaid restrictive 
provision of the said lease between the plaintiff and the said Daw¬ 
son, or that the execution of the lease between the Sanitary Grocery 
Company and this defendant was violative of the relationship exist¬ 
ing between the plaintiff and this defendant. 

7. Answering paragraph seven, this defendant is informed and 

believes, and therefore avers that tbe plaintiff and the Sani- 

21 tary Grocery Company are competitors in the retail grocery 
business in and around the City of Washington, D. C. He 

denies that if the said Sanitary Grocery Company is permitted to 
occupy the premises by it leased at 941 Eye Street, Northwest, that 
the plaintiff will suffer great damage, but on the contrary says that, 
upon personal investigation, information and belief, in about ten 
several locations throughout the District of Columbia stores of the 
plaintiff and the Sanitary Grocery Company either adjoin each 
other or are in such close proximity to each other as to be in 
direct competition with each other, and that to all appearances both 
are thriving, and successfully competing with each other, and that 
this is true in both neighborhood communities and communities 


catering to a larger area. That from the defendant’s personal ob¬ 
servation and experience the active competition of enterprises like 
that of the plaintiff and the said Sanitary Grocery Company inures 
to the benefit of and is helpful to the public welfare in that it pre¬ 
vents monopolistic practices and prices and is beneficial to such 


enterprises because it creates a 


grocery or shopping center attracting 


trade from large areas. 


And this defendant further says that at 


the time of the execution of the lease between the plaintiff and the 
said Dawson, its lessor, the said Sanitary Grocery Company main¬ 
tained a store within a radius of three hundred feet of the premises 


now occupied by it at 941 Eye Street, Northwest in open and active 
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competition with the plaintiff. That the restrictive clause contained 
in the said lease between the plaintiff and the said Dawson is void 
as being in unreasonable restraint of competition and trade 
22 and of the free and unencumbered use by this defendant of 
his property; and it is detrimental to the public welfare. 
The said restrictive provision ought not, in good conscience, be en¬ 
forced or even countenanced in a court of equity, even if valid. 
This defendant further says that said restrictive clause by its very 
terms restricts the plaintiff’s lessor, Dawson, from leasing, renting, 
etc. any premises owned or leased by him or by his legal representa¬ 
tives, and is, therefore, by its very terms a personal agreement be¬ 
tween the plaintiff and its lessor, the said Dawson, and not such 
a covenant as runs with the land adjoining that leased by the 
plaintiff. 

8. Answering paragraph eight, this defendant denies that the 
plaintiff is without adequate and complete remedy at law, but on the 
contrary says that if the said plaintiff has any rights at all they are 
cognizable only in a court of law, and by action against said Daw¬ 
son, whom plaintiff, for reasons best known to itself, has failed to 
make a party defendant herein. 

Further answering said Bill of Complaint this defendant denies 
that the plaintiff is entitled to any of the relief prayed in said Bill 
of Complaint filed herein, and that having fully answered said Bill 
of Complaint this defendant prays that the same may be dismissed 
with the allowance of his just costs in this behalf by him incurred. 

VERNER A. WELTE, 

Defendant. 

LOUIS OTTENBERB, 

A tty. for Deft. Welte. 


23 District of Columbia, ss: 

I do solemnly sw T ear that I have read the foregoing Answer by me 
subscribed and know the contents thereof; that the statements of 
fact therein made as upon personal knowledge are true; and those 
made as upon information and belief, I believe to be true. 

VERNER A. WELTE. 

Subscribed and sworn to before me this 22nd day of August, 1923. 

[SEAL.] ELIZABETH C. MONAHAN, 

Notary Public, D. C. 
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E. F. W. 

No. 196. 

S. Cooper Dawson et ux. 
to 

Vernon A. Welte. 

Deed. 

Recorded May 18, 1922, at 2.11 p. m. 

This deed, made this fourteenth day of May in the year one thou¬ 
sand nine hundred and twenty-three by and between S. Cooper Daw¬ 
son and Edna H. Dawson, his wife, of the District of Columbia, 
parties of the first part, and Vernon A. Welte, of the District of Co¬ 
lumbia, party of the second part; 

Witnesseth, That the said parties of the first part, for and in con¬ 
sideration of the sum of ten (10) dollars to them paid by the said 
party of the second part, do hereby grant and convey unto the said 
party of the second part, in fee simple, the following described land 
and premises, with the improvements, easements and appurte- 
24 nances thereunto belonging, situate in the District of Colum¬ 
bia, namely: 

All of lot letter “G” and part of lots lettered “F” and “H” in 
Bryan and Gunnell’s Subdivision of lots in Square numbered Three 
hundred and seventy-three (873), as per plat of said Subdivision 
recorded in Book N. K. page 240, of the Records of the Office of the 
Surveyor of the District of Columbia—said lot and parts of lots 
being contained within the following metes and bounds, viz: 

Beginning for the same at a point in the line of North “I” Street, 
Seven feet, Two inches (7' 2") East of the Southeast corner of said 
lot lettered “G” and running thence West Thirty feet, two inches 
(30' 2") to a point Three (3) feet West of the Southwest corner of 
said lot lettered “G”; thence North Fifty-two (52) feet; thence 
East Three (3) feet to the West end of an alley eight (8) feet wide 
in said Subdivision; thence South Seven (7) feet to the Northwest 
corner of said lot lettered “G”; thence Northeasterly along the 
Southerly line of said alley to the intersection of a line drawn due 

*/ *j 

North from the point of beginning; and thence South to the place 
of beginning. 

Also part of said lot lettered “H” in said Subdivision and Square, 
contained within the following metes and bounds, viz: 

Beginning for the same at a point in the line of North “I” Street, 
Three (3) feet West from the Southeast corner of said lot lettered 
“H”; and running thence West Seventeen (17) feet; thence North 
Fifty (50) feet; thence East Eight (8) feet; thence North Four (4) 
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feet to the North line of said lot; thence East nine (9) feet, 

25 and thence South Fifty-four (54) feet to the place of be¬ 
ginning. 

To have and to hold the said described land and premises, with 
the improvements, easements and appurtenances, unto and to the 
use of the said party of the second part, his heirs and assigns, in fee- 
simple. 

Subject to a certain Deed of Trust of record securing the payment 
of the sum of Twenty thousand (20,000) dollars, with interest at the 
rate of six (6) per centum per annum, payable semi-annually, which 
the said party hereto of the second part hereby assumes and agrees 
to pay. 

And the said S. Cooper Dawson, hereby covenants to warrant spe¬ 
cially the property hereby conveyed, (excepting, however, as to those 
claiming under the deed of trust aforesaid) and to execute such 
further assurances of said land as may be requisite. 

In testimony whereof, on the day and year first hereinbefore writ¬ 
ten, the said parties of the first part have hereunto set their hands 

on/i qpn 1 g 

S. COOPER DAWSON, [seal.] 
EDNA H. DAWSON. [seal.] 

Signed, sealed and delivered in the presence of 
S. A. GENTRY. 

$25.00 Int. Rev. Stamps affixed. 

District of Columbia, to wit: 

I. S. A. Gentry, a Notary Public in and for the District of 

26 Columbia aforesaid, do hereby certify that S. Cooper Daw¬ 
son and Edna H. Dawson, his wife, the grantors in, and who 

are personally well known to me to be the persons who executed the 
aforegoing and annexed Deed, bearing date May 14th A. D. 1923, 
personally appeared before me in the District of Columbia aforesaid 
and acknowledged the said Deed to be their act and deed. 

Given under my hand and official seal, this 14th day of May A. D. 
1923. 

[notarial seal.] S. A. GENTRY, 

Notary Public , D. C. 


C. C., D. 

Office of the Recorder of Deeds, 

District of Columbia. 

This is to certify that the foregoing is a true and verified copy of 
the Deed S. Cooper Dawson, et ux to Vernon A. Welte and of the 
whole of said Deed as filed in this Office the 18th day of Mav A. D. 
1923. 
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In testimony whereof, I have hereunto set my hand and affixed the 
seal of this Office this 21st day of August, A. D. 1923. 

[SEAL.] ‘ ARTHUR G. FROE, 

Recorder of Deeds, D. C. 

27 Separate Answer of Sanitary Grocery Company, a Corporation. 

Filed August 23, 1923. 

******* 

Sanitary Grocery Company, a corporation, for answer to the bill 
of complaint of the Great Atlantic & Pacific Tea Company, plaintiff 
in the above entitled cause, answering says: 

1. It admits the allegations contained in paragraph 1 of said 
hill of complaint, except the allegations that the defendant Vernon 
A. Welte is a citizen of the United States and a resident of the Dis¬ 
trict of Columbia, as to which allegation this defendant says that it 
has no knowledge as to the citizenship of said Welte and does not 
know whether he is a resident of the District of Columbia or not. 

2 and 3. Defendant has no knowledge of the matters of fact alleged 
in paragraphs 2 and 3 of said bill of complaint except in so far as 
it is informed of the same by the bill of complaint itself and Ex¬ 
hibit A attached thereto, being the alleged lease referred to in said 
paragraph 2, except that on or about the 2nd day of August 1923 it 
received a certain letter dated August 1, 1923, signed by the plaintiff 
corporation per one Charles II. O’Connor, general counsel thereof, 
in which such a lease was mentioned in general terms, and also on 
the 20tli day of July, 1923, Mr. Daley, connected with the plaintiff 
corporation, telephoned Edward Yonker. Vice President of this de¬ 
fendant, and stated that his company had a lease on premises 913 
I Street, N. W., with a non-competitive clause in it. 

28 4. Answering paragraph 4 of said bill of complaint, this 
defendant admits that the defendant Vernon A. Welte is the 

owner of the premises containing store No. 941 I Street, N. W. in 
the city of Washington, D. C., but says that it lias no knowledge 
of any of the other matters of fact in said paragraph alleged. 

5. Answering paragraph 5 of said bill of complaint, this defend¬ 
ant savs: 

e. 

It admits that the defendant Vernon A. Welte executed a certain 
written lease to this defendant for the store known as premises 941 
I Street, N. W., being the store immediately adjoining that now 
occupied by the plaintiff' and being within 500 feet thereof, and this 
defendant is informed that said No. 941 I Street had not been used 
as a store in which groceries had been sold at retail during the 
occupancy of the adjoining store by the plaintiff, but this defendant 
says that the said lease bears date the 10th day of July, 1923, was 
acknowledged by the defendant Welte on the 13th day of July, 
1923, and acknowledged in behalf of this defendant on the 14th day 
of July, 1923, and on said last mentioned date duly delivered to this 
defendant, and the same was bv this defendant duly filed for record 
in the Office of the Recorder of Deeds of the District of Columbia on 
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the 20th day of July, 1023, at 12:20 o’clock P. M. A copy of said 
lease is hereto attached marked Exhibit A and prayed to he taken 
and read as part hereof. 

This defendant does not know when the plaintiff became aware 
of the said lease owned by this defendant, but it admits that on or 
about the 20th day of July, 1923, an employee of the plaintiff, 
20 namely a Mr. Daley, by telephone, informed Edward Yonker, 
Vice President of this defendant, that the plaintiff company 
had a lease on the building No. 043 I Street, N. W. which he then 
said contained “a non-competitive clause” and added, “I just wanted 
to tell you before you opened the store.” and made no detailed state¬ 
ment as to the nature or language of said clause, and did not state that 
it applied to a distance of 500 feet from 043 T Street, N. W. This 
defendant does not know whether the plaintiff demanded of the de¬ 
fendant Vernon A. Welte that he do not permit the said premises 041 
1 Street to he occupied by this defendant either on the giound of 
violation of the terms of the alleged lease between the plaintiff and 
S. Cooper Dawson, or any other ground. 

As to the allegation that “the notice and warning as in this 
paragraph set forth given to the defendants was repeated to them on 
several other occasions before the defendant the Sanitary Grocery 
Company entered into possession of premises 041 T Street, N. W.,” 
this defendant denies that there was any other notice or warning 
given to it than as hereinabove set forth, consisting of the telephone 
conversation bv said Dalev with this defendant’s Vice President 
Yonker. and the said letter dated August 1, received August 2. 1023 
from the plaintiff corporation by its general counsel, Charles TI. 
O’Connor, and this defendant states that both of said communications 
were received after this defendant had taken actual possession of said 
premises 041 T Street, N. W., having theretofore received its lease 
thereof and the key thereto and having physically entered 
30 said premises hv one of its employees duly authorized there¬ 
unto accompanied by various workmen, and made certain 
alterations therein to suitably prepare the same for the receipt of this 
defendant’s stock of goods, including changes in the electrical fixtures 
and the painting in three places on the inside of the plate glasses 
forming the front of said premises 041 I Street, N. W. the name 
of this defendant and various statements with reference to the lines 
of goods sold by it, and after this defendant had ordered all the 
necessary fixtures, painting and decorating of the store room to fully 
prepare it for its active use by defendant in its business of retail 
groceries, and defendant therefore alleges that on to wit July 18, 
1923, being prior to the receipt by it of any notice, warning or 
knowledge of any claim of right by the plaintiff inconsistent with 
the full and free occupancy and use by this defendant df said premises 
041 T Street. N. W. as a retail grocery store, this defendant had in 
fact and in law taken full and complete possession of said premises 
and occupied the same in the ordinary course and pursuit of its busi¬ 
ness. 

As to the allegation in said paragraph 5 contained that this de¬ 
fendant entered the said premises 041 T Street, N. W. on the 2nd day 

3—4194a 
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of August, 1928, this defendant refers to the paragraph last above. 
It admits and alleges that ever since said 18th day of July 1928, 
it has occupied and now does occupy sAid premises 941 1 Street as 
a store in which groceries are sold at retail, but as to the allegation 
of its refusal to vacate said premises, there has been no communication 
on the subject between the plaintiff and this defendant ex- 
81 cept as hereinbefore set forth. 

6. Answering paragraph 0 of the bill of complaint, this 
defendant denies that the defendant Vernon A. Welte ever made an 
offer to it to release this defendant from the terms and effect of the 
lease, Exhibit A hereof, and to reimburse this defendant for any 
expenses incurred in connection with said lease. 

7. This defendant admits that the plaintiff and this defendant are 
competitors in the retail grocery business, but denies that if this 
defendant be not restrained and be permitted to occupy said premises 
941 T Street. N. W\, great damage will result to plaintiff. 

Further answering plaintiffs bill of complaint, this defendant says 
that both the plaintiff and this defendant are owners and operators 
of large chain store systems, each owning and operating more than 
one hundred individual retail stores in the City of Washington and 
its suburbs, and in very many cases the store of the plaintiff and the 
store of the defendant are side by side as they are in premises 941 
and 948 T Street, X. W\: that in some instances the plaintiff has 
acquired a lease upon and occupied a store adjoining one already 
occupied by this defendant, and in other instances this defendant, as 
in the case now at bar. has acquired a lease upon and occupied a 
store room adjoining a store aheadv occupied by the plaintiff. One 
companv has done this substantially as often as the other. Never 
before the bringing of the present suit has this defendant had any 
reason to believe that in acquiring such a lease and occupying such 
a store next door to a store alreadv occupied by the plaintiff, 
32 any claim could be made by the plaintiff that a right existed 
by injunction or otherwise to prevent this defendant from 
exercising its rights under the lease and occupying a store next door 
to a store occupied by tbe plaintiff. Instances of such leasing and 
occupancy by the plaintiff of store rooms next door to stores already 
occupied by this defendant are the following: 5522 and 5524 Con¬ 
necticut Avenue. Chevy Chase, D. C.: 1511 and 1518 U Street, X. W.; 
Raker and Wells Streets. Brentwood, Md., two adjoining buildings; 
Arcade Market; 2710 and 2712 11th Street. X. W.; and in each of 
these instances both store rooms were at tbe time of the making of 
the leases owned by tbe same person or persons, or corporation; 
Bunker Hill Road, near the post office; Bladensburg, Md.; 7th 
Street Pike, Silver Springs, Md., where the plaintiff leased and 
occupied the store adjoining one which was then and had there¬ 
tofore 1 een occupied bv this defendant for more than a year; 8400-8 
and 8HO 11th Street, X. W. 

Further answering, the defendant says that it was the first to 
establish a retail grocery business within the circle radiating 500 
feet from premises 948 I Street, X. W.; that for a continous period 
of four years and fifteen days ending June 12, 1928, this defend- 
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ant occupied premises 1001 New York Avenue, being the northwest 
corner of Tenth Street and New York Avenue, N. W., Washington, 
1). C., using it as a retail grocery store, except the last three days of 
that period, which premises are about 280 feet from said 943 I 
Street as a pedestrian would walk and about 220 feet there- 
33 from as the crow flies; and the plaintiff, while this defend¬ 
ant was still occupying said territory, if there be such a thing 
as occupation of said circular territory, moved into it and established 
itself as a competitor of this defendant at 943 I Street, N. W., in 
the retail grocery business, on or about February 21, 1923, the 
same being the date of plaintiff’s alleged lease attached to plaintiff’s 
bill of complaint as Exhibit A thereto. This defendant’s lease on 
said premises 1001 New York Avenue expired May 31, 1923 and 
was not renewed because of an unreasonable demand by the owner 
of said property that for only a two years’ lease this defendant should 
pay a rental of' $140.00 per month without any right of renewal at 
the end of said two year term, whereas the rent paid by this de¬ 
fendant under its four year lease, which expired on said May 31, 
was $110.00 per month. This defendant being thus confronted 
with unreasonable demands for increased rents for the ensuing 
two years and the probability of still greater demands at the end 
of said two years, was obliged to and did vacate said premises 1001 
New York Avenue and looked about in tbe vicinity of the corner 
of Tenth and New York Avenue, N. W. for another suitable lo¬ 
cation at a reasonable rent. Thereafter on or about the 10th day 
of May, 1923 a rental broker suggested to this defendant through 
its proper officers that it take a lease upon premises 941 I Street, 
N. W. and as such course would enable it to continue tbe good will 
which it had built up in that neighborhood during more than four 
years tenancy at the corner of Tenth and New York Avenue, and 
as it was not inconsistent with the established customers of both 


plaintiff and this defendant in expanding their businesses 
34 in competition with each other, this defendant in due course 
accepted and received the lease, Exhibit A hereto attached 
as hereinbefore stated. The rental paid by this defendant for 
premises 941 1 Street, N. \\\, is $115.00 per month and the term 
of its lease is five years. The relative geographical position of the 
several store rooms is shown on a plat marked Exhibit B attached 
hereto and prayed to be taken and read as part hereof. 

Further answering, plaintiff charges, on advice of counsel, that 
tbe said so-called non-competitive clause in the alleged lease Ex¬ 
hibit A to plaintiff's bill of complaint, being lines 49 to 52 thereof, 
has no application to the case at bar, not having been agreed to by 
tbe defendant AVelte who is this defendant lessor in the lease Ex¬ 
hibit A to this answer; and further that said clause is illegal and 
void as in restraint of trade and against public policy. 
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And this defendant prays to be lienee dismissed with eosts. 

SANITARY GROCERY COMPANY. 


INCORPORATED, 

By EDWARD G. YONKER, 

Its Vice President. 


Attest: 

HARRY HOSK1NSON, 

[seal.] Secretary. 

E. F. COLL AD AY, 

COLLADAY, CLIFFORD & PETTUS, 

Attorneys for Defendant 

Sanitary Grocery Company, Incorporated. 


35 District of Columbia, To wit: 

I, Edward Yonker, being first duly sworn, on oath say that \ 
am the Vive President of Sanitary Grocery Company, Incorporated, 
a corporation duly incorporated and existing under the laws of the 
State of Virginia, and as such have subscribed the name of said 
corporation bv me as such Vice President to the foregoing answer, 
being thereunto duly authorized to act in behalf of said corpora¬ 
tion and authorized to verify the same in its behalf; and in that 
capacity I state that the allegations in the foregoing and annexed 
answer contained are true except those made upon information and 
belief and as to those 1 believe them to he true. 

EDWARD G. YONKER. 


Subscribed and sworn to before me this 14 day of August, A. D., 
1923 

M. HARDELL CRANE, [seal.] 
Notary Public in and for the District of Columbia. 


Exhibit A. 


Agreement of Lease, 

Made in duplicate and entered into this 10th day of July in the 
year 1923, by and between Ah A. Welte of the City of Washington, 
I). C., hereinafter for convenience termed the lessor, and the 
36 Sanitary Grocery Company, a body corporate under the laws 
of the State of Virginia, hereinafter for convenience termed 
the lessee. 

Witnesseth, That the said lessor has let and leased and does 
hereby let and lease to the said lessee all of that first floor store 
room of premises known and designated as No. 941 “I” (Eye) St. 
N. W. City of Washington. I), of C., said store room being situated 
on part of Lot “G” in square No. 373, for a term of five (5) years, 
beginning on the 1st day of August, A. I). 1923, and ending on 
the 31st day of July, A. D. 1928, at and for a total rental of six 
thousand nine hundred- ($6,900.00) dollars, payable at the offices 
of the said lessor's agent, Thomas J. Fisher & Co. Inc. in the City of 
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Washington, D. of C., in equal monthly installments of one hundred 
fifteen ($115.00) dollars, the first installment to be made on the 
1st day of August, A. D. 1923, and like subsequent installments on 
the first day of each and every ensuing month thereafter until the 
expiration of this lease. 

In consideration of the mutual promises herein and the things 
to be done and performed by and between the respective parties 
hereto, it is covenanted and agreed hy and between the said parties 
as follows: 

1. The lessee shall and will during the term hereby demised pay 
unto the lessor the rent hereby reserved in the manner hereinbe¬ 
fore stated, without any deduction whatsoever and without any ob¬ 
ligation on the part of the lessor to make any demand for the same. 

2. That it will not use the said premises for any unlawful purpose 

but will occupy the same for the sale of merchandise, to- 
37 gether with all things necessary and incidental thereto; with¬ 
out the written consent of the lessor first had and obtained, 
the said demised premises or any part or portion thereof, shall not 
he sublet or assigned or possession thereof transferred to any person, 
persons or corporation, nor shall any business be conducted therein 
except as hereinl>efore provided. 

3. That the said lessee will pay the hills for gas and electrictv 
used in and on the said premises during the occupancy of the same 
as herein provided for; that upon the expiration or termination of 
the tenancy hereby created, it will surrender and deliver up the 
demised premises to the said lessor in the same condition in which 
they were at the date of these presents, usual wear and tear, damage 
by fire, storm, the elements and or the public enemy excepted. 

4. That the said lessor will at his own expense, carry insurance 
on the plate-glass at all times or shall rpomptly replace any broken 
plate-glass during the period of this lease and will also make any 
and all necessary repairs to tlie roof during the period of this lease. 

5. Tt is further agreed that the lessee shall have the privilege of 
installing any furniture, fixtures or machinery necessary in the con¬ 
duct of their business and the same shall remain the property of the 


said lessee. 

d. That in the event of the partial or total destruction of the 
premises hereby demised, or anv part thereof, by fire, storm, act of 
God or the public enemy, the lessor shall and will speedily and as 
soon as practicable after said destruction, repair and restore the 
premises to the condition the same were prior to said damage 
38 or destruction; and should such damage or destruction to 
the demised premises, or to any part thereof, make it neces¬ 
sary for the entire suspension of the business of the lessee, then dur¬ 
ing the time required for repairing and restoring the premises as 
aforesaid, the lessee shall not be chargeable with any payment of rent 
hereunder, hut the said rental charge shall cease during the said 
period required for repairing and restoring and shall again com¬ 
mence when the premises shall have been repaired and restored 
a* hereinbefore set forth. 
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7. If during the continuance of the tenancy hereby created, the 
lessee shall at any time fail to pay the installments of rents reserved 
as aforesaid in the manner and as the same shall severally become 

Cs 

due and payable, or if in any other manner or respect shall it fail 
to keep or shall violate any of the conditions, covenants or agree¬ 
ments in this lease contained, the and in anv such event it shall 
he lawful for the said lessor to re-enter and re-take possession of the 
said premises or to recover possession of the same by means of a 
seven-day summons under the provisions of the Code of Laws for the 
District of Columbia, regulating proceedings between landlords and 
tenants, or by such other legal proceeding as may at that time be in 
operation in like cases; the said lessee for that purpose waives all 
right to a thirty days’ notice or other notice to quit should the said 
lessor elect to recover possession as aforesaid; in any such case of 
re-entry or repossessing by the lessor, the same shall operate as a 
termination of and put an end to the tenancy hereby created and 
all rights and privileges hereunder shall thereupon be at an 


end. 

89 8. If a seven days’ summons or other summons or notice 

shall at any time be served as aforesaid, and compromise or 
settlement shall be effected either before or after judgment or decree 
whereby the said lessee shall be allowed or permitted to retain nosses- 
sion of the said premises, then said proceeding shall not constitute a 
waiver of anv covenant or agreement herein contained, of this lease 
itself or of any subsequent breach or violation of any of its condi¬ 
tions, covenants or agreements. 

9. The terms, conditions and agreements herein contained shall be 
kept and performed by the respective parties hereto and will be bind¬ 
ing upon them and each of them, their and each of their executors, 
administrators, successors and or assigns, and no waiver of any breach 
of any agreement, condition or covenant herein contained shall be 
construed to be a waiver of the said condition, covenant or agreement 
itself or of any subsequent breach thereof or of this agreement. 

(It)) That in the event of the Municipality of the District of Co¬ 
lumbia. operating under the Zoning Laws, refuses or revokes the cer¬ 
tificate of occupancy as required by the regulations of the D. of C. to 
operate a retail grocery business in these premises, or should the 
Municipality of the D. of C. at any time condemn these premises, 
serving notice which would result in the eviction of the said Lessee, 
then upon vacating said premises this lease and all things pertaining 
thereto, including rents to be paid, etc., shall immediately become 
null and void. 

(11) And the said Lessor hereby warrants that he is the owner 
in fee simple of said demised land and premises and has full 

40 right to lease the same for the term aforesaid; and that said 
Lessee shall peaceably and quietly enjoy the same for the full 
term hereof. 

(12) That the said Lessee will make all repairs necessary or re¬ 
quired to keep and maintain the interior of the first floor store room 
in good order and condition during the term of this lease, and will 
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also repair all damage to the plumbing such as stoppage of drain 
pipes or bursting of pipes by freezing caused by careless use. 

. (8. G. G. (Y.)) Van. 


In testimony whereof, The part— of the first part ha— hereunto 
affixed — hand and seal and the party of the second part has caused 
these presents to be signed with its corporate name by Edward G. 
Yonkcr, its President, attested by Harry Hoskinson, its Secretary, 
and its corporate seal to be hereunto affixed and does constitute and 
appoint Edward G. Yonker its true and lawful attorney-in-fact to 
acknowledge and deliver these presents as its act and deed, all on the 
day and in the year hereinbefore written. 

VERNE A. WELTE. [seal.] 

SANITARY GROCERY COMPANY, 

• INC., [seal.] 

By EDWARD G. YONKER, 

Vice-President. 

Attest: 


HARRY HOSKINSON, 

Secretary. 


41 District of Columbia, ss: 

I, Fernand Petit, a Notary Public in and for the District afore¬ 
said, do hereby certify that V. A. Welte of the City of Wash., I). of C. 
part— to a certain lease bearing date on the 10th day of July, A. D. 
1923, and hereto annexed, personally appeared before me in the Dis¬ 
trict aforesaid, the said V. A. Welte, being personally well-known to 
me to be the person who executed the said lease, and acknowledged 
the same to be his act and deed. 


Given under my hand and Notarial seal this 13th day of July, 
A. D. 1923. 


FERNAND PETIT, 

Notary Public, D. C. 


District of Columbia, ss: 

I, F. G. Kayhoe, a Notary Public in and for the District aforesaid, 
do herebv certify that Edward G. Yonker, Attornev-in-fact for and 
Vice President of the Sanitary Grocery Company, a body corporate, 
under the laws of the State of Virginia, party to a certain lease bear¬ 
ing date on the 10th day of July, A. D. 1923, and hereto annexed, 
personally appeared before me in the District aforesaid, the said Ed¬ 
ward G. Yonker being personally well-known to me to be the person 
who executed the said lease, and acknowledged the same to be the act 
and deed of said corporation. 

Given under my hand and Notarial seal this 14th day of July A. D. 
1923. 

F. G. KAYHOE, 

Notary Public, D. C. 


24 


GT. ATLANTIC & PAC. TEA CO. VS. V. A. WELTE ET AL. 


42 (Endorsed:) Received for record on the 20 day of July 

A. D. 1923 at 12-20 o’clock P. M., and recorded in Liber No. 
—. folio — et seq., one of the Land Records of the District of Colum¬ 
bia. -, Recorder. 
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Affidavit of Frederick (L Kayiioe. 


* * * * 
District of Columbia, To wit: 


* 


I, Frederick (J. Kavhoe, being duly sworn, on oath say that 1 
am in charge of the rental department of the defendant Sanitary 
Grocery Company, Incorporated, acting directly under Mr. Edward 
Yonker, Vice President; that 1 have read the foregoing and annexed 
answer of said corporation to the bill of complaint of The Great At¬ 
lantic & Pacific Tea Company in Equity Cause No. 41581, and being 
familiar with the matters of fact therein stated, 1 state that they are 
true as I verily believe. 1 further state that I personally took physi¬ 
cal possession of premises 941 1 Street, N. \V. in behalf of the de¬ 
fendant Sanitary Grocery Company, Incorporated, on July 18, 1923, 
when 1 entered the same in company with an electrician and a sign 
painter and directed the electrician in changing the electrical out¬ 
lets therein, and the sign painter in painting signs on the three plate 
glasses constituting the show front of said building as in said answer 
alleged; that I continued with the electrician and other painters and 
mechanics of various kinds directing the work of preparing said 
store room for the receipt of the stock of groceries from day to day 
from and after said July 18, 1923, until the morning of July 31, 
1923, when I went on my vacation and at which time the store was 
practically completed for the reception of merchandise. 

That I am personally familiar with the various stores of the plain¬ 
tiff and the defendant Sanitary Grocery Company in the City 
44 of Washington and its suburbs, and the allegations contained 
in said answer with respect to the same are true of my personal 
knowledge. 

That the allegations in said answer with respect to the occupancy 
of the defendant Sanitary Grocery Company, Incorporated, of the 
premises 1001 New York Avenue, N. W. are true of my personal 
knowledge. 

FREDERICK G. KAYIIOE. 


Subscribed and sworn to before me this 18th day of August A. D. 
1923. 

[seal. ] ALBERT W. SIOUSSA, 

Notary Public in and for the District of Columbia. 

Affidavit of John C. Letts. 

* * * * * * * 
District of Columbia, To wit: 

I, John C. Letts, being duly sworn, on oath, say that I am Presi¬ 
dent of the defendant, Sanitary Grocery Company, Inc. 
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That on Wednesday, August 1, 1923, about 10 o’clock A. M., Mr. 
X< A. Welte, one of the defendants herein, Mr. Metcalf, represent¬ 
ing Thomas J. Fisher & Co. r Inc., real estate brokers of the District 
of Columbia, and Mr. Louis Ottenberg, attorney for the said V. A. 
Welte, called at the office of the Sanitary Grocery Company, Inc., 
52 0 Street, N. W.; that Mr. Ottenberg stated that the object of the 
conference was to discuss the complications growing out of 
45 the lease theretofore made by said V. A. Welte to the Sani¬ 
tary Grocery Company, Inc. of premises 941 I Street, North¬ 
west, in the City of Washington. District of Columbia; that Mr. 
Ottenberg then stated that Mr. Welte had purchased the property 
from the former owner and also has purchased at the same time the 
permises 943 I Street, N. W. subject to an existing lease to the 
Great Atlantic and Pacific Tea Company of said premises 943 I 
Street, N. W.; that after executing the lease to the Sanitary Grocery 
Company, Inc. for premises 941 I Street, Northwest, the said Mr. 
Welte discovered that there was a provision in the lease to the Great 
Atlantic & Pacific Tea Company of the adjacent premises, No. 943 
1 Street, N. W., a provision which purported to prevent him from 
renting any of the property purchased by him in the vicinity of 
said 943 I Street, N. W. to any other person for the purpose of con¬ 
ducting therein a retail grocery business.‘and that this was the first 
information that affiant had of the fact that there was a restrictive 
covenant in the lease to the Great Atlantic and Pacific Tea Com¬ 
pany covering premises 943 I Street, N. W. as said restrictive cove¬ 
nant is set forth in the bill of complaint and Exhibit “A” thereto 
filed in this cause. 

JOHN C. LETTS. 

Subscribed and sworn to before me this 18th dav of August, A. D. 
1923. 

F. G. KAYHOE, [seal.] 
Notary Public, D. C. 


Affidavit of Russell B. King. 


District of Columbia, To wit: 

I, Russell B. King, being duly sworn, on oath say that I am the 
Assistant Secretary and Rental Manager of N. L. Salisbury Company, 
Inc., real estate brokers in the City of Washington, District of Co¬ 
lumbia. 

That in the month of June, 1923, before the Sanitary Grocery 
Company gave up possession of premises 1001 New York Avenue, 
Northwest, then occupied by it, 1 was informed that the store at 
941 I Street, N. W. was to be vacated. I called Mr. Kavhoe of the 
Sanitary Grocery Company on the telephone and so informed him, 
making an engagement for 5 o’clock that evening to meet Mr. Ilos- 
kinson, a member of the firm, and Mr. Kavhoe. at the store. After 
personal inspection of the premises I requested Mr. Kay hoe to make 
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me an offer of rental and that I would submit the same to the 
owner or his agent for consideration. Mr. Kavhoe stated that he 
would not at that time make the offer but that I could find the 
amount of rental asked, the length of time for a lease, and submit 
same to him, and that he would then take the matter up with his 
firm and make an offer. At this time the Sanitary Grocery Com- 
panv was still occupying the store on the Northwest corner of Tenth 
and New York Avenue. I obtained the information as to who 
had been the agents for the premises 941 I Street, N. W., the same 
being Weaver Brothers. I immediately went to see Mr. Clarence 
Dodge, of Weaver Brothers, and he told me that the property had 
been sold or that a deposit had been made and accepted for the 
selling of the premises, and that George Y. Worthington 

47 had made the sale. I then saw Mr. Worthington and he told 
me that the premises had been sold in connection with the 

office of Thomas J. Fisher & Co., Inc. I went to see Mr. Harold 
Doyle of that company, who assured me that a client of his had 
bought the premises. The next day I received an offer over the 
telephone of $115.00 per month on a five year lease from the Sani¬ 
tary Grocery Company, through Mr. Kavhoe. I requested a written 
offer hut Mr. Kavhoe informed me that he would not make such an 
offer in writing unless He was assured that the same would be ac¬ 
cepted. I immediately communicated this offer to Mr. Dovle but he 
stated that the owner wanted $125.00 a month and a three year 
lease. This was afterwards supplemented by a request for $115.00 a 
month and a three vear lease, which was refused at that time bv the 
Sanitary Grocery Company. Thereafter, on July 15, 1923, I left 
the city on my vacation, and upon returning, on August 1st, I 
learned that Fisher & Company had leased the said premises 941 
I Street to Sanitary Grocery Company for five years at $115.00 a 
month. 

RUSSELL B. KING. 

Subscribed and sworn to before me this 15th day of August, A. D. 
1923 

" [seal.] ALBERT W. SIOUSSA, 

Notary Public, D. C. 

48 Memorandum Opinion. 

Filed July 18, 1924, as of August 28, 1923. 
******* 

I think that this case is different from the case of Chevy Chase 
Land Co. vs. Poole in several respects and particularly in this: In 
the instant case the covenants are for the benefit of the business of 
the plaintiff and not for the property; in the other case the cove¬ 
nants were for the benefit of the use of the land itself, for the bene¬ 
fit of all who might become owners of the land. The covenants in 
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the instant case do not in my opinion run with the land and are 
merely personal. 

The application for an injunction pendente lite will be denied. 

BAILEY, J. 

Order Denying Motion for Preliminary Injunction. 

Filed August 28, 1923. 

******* 

This cause came on to be heard on motion for preliminary in¬ 
junction, and upon consideration of the Bill of Complaint, the An¬ 
swers of the defendants, and of the other proceedings had therein, 
and after argument of counsel in open court, it is by the Court this 
28 day of August, 1923, 

Ordered that the said motion of the Great Atlantic and Pacific Tea 
Company, plaintiff herein, be and the same is hereby denied. 

JENNINGS BAILEY, 

Justice. 

We consent as to form. 

DOUGLAS, OBEAR & DOUGLAS. 

E. F. COLLADAY. 

LOUIS OTTENBERG. 

49 Order Granting Leave to Make New Party Defendant. 

Filed April 1, 1924. 

******* 

This cause came on to be heard and it appearing to the court that 
the defendant Yerner A. Welte has since the filing of this suit con¬ 
veyed premises 941 and 943 Eye Street N. W. to William D. West, 
it is by the court this 1st day of April, 1924, ordered that leave be 
and it is hereby granted to the plaintiff 1 to make the said William 
D. West a party defendant herein. 

JENNINGS BAILEY, 

Justice. 


Separate Answer of William D. West. 

Filed April 1, 1924. 

******* 

The Answer of William D. West to the Bill of Complaint filed 
herein respectfully shows: 

That in October. 1923, he became the owner of the premises in 
which are located the two stores, 941 and 943 Eye Street, Northwest, 
having acquired the same from his co-defendant, Verner A. Welte. 

That in so far as the Answer of said defendant Welte does not relate 
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facts exclusively within the knowledge of the said Welte, this defend- 
ant adoj)ts llic said Answer of the said Welle as his answer hereto. 
He specifically denies that the alleged restrictive covenant men¬ 
tioned by the plaintiff in the certain copy of a lease marked “Ex¬ 
hibit A” to the plaintiff's Bill of Complaint is in anywise binding 
upon him, this defendant, and says that said restrictive clause 
f>0 is the personal obligation of 8. Cooper Dawson. 

This defendant prays that the Bill of Complaint tiled 
herein mav be dismissed with the allowance to this defendant of his 
just costs in this behalf 1 y him incurred. 

WILLIAM 1). WEST, 

Defendant. 

LOUIS OTTENBERG, 

Attorney for Defendant. 


District of Columbia, ss: 

I do solemnly swear that I have read the foregoing and annexed 
Answer by me su 1 scribed and know the contents thereof; that the 
statements of fact therein made as upon personal knowledge are true; 
and those made as upon information and belief, I believe to be true. 

WILLIAM D. WEST. 


Subscribed and sworn to before me this 81st day of March, 1924. 

[SEAL.] FERNAND PETIT, 

Notary Public, D. C. 

My Commission Expires August 5, 1924. 

Final Decree. 

Filed April 9, 1924. 

* * * * * * * 

This cause came on regularly to be heard and upon consideration 
of the pleadings filed herein, the testimony adduced and the argu¬ 
ment of counsel for the respective parties, it is, by the Court, 
51 this 9 day of April, 1924, 

Ordered, adjudged and decreed that the Bill of Complaint 
of the plaintiff, The Great Atlantic and Pacific Tea Company, be 
and the same is hereby dismissed, with costs. 

JENNINGS BAILEY, 

Justice. 


From the foregoing Decree the plaintiff, the Great Atlantic and 
Pacific Tea Company, by its attorney, in open court, notes an appeal 
to the Court of Appeals and the cost f ond on appeal is hereby 
fixed at One Hundred Dollars. 

JENNINGS BAILEY, 

Justice. 
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I consent as to form only. 

Seen. 

JO. V. MORGAN, 

Atty. for Plaintiff. 

E. F. COLLADAY, 

Atty. for Sanitary Gro. Co. 

LOUIS OTTENBERG, 

Atty for Verner A. Welte. 

Memorandum. 

April 16, 1924.—Bond on appeal for $100 approved and filed. 

52 Designation of Record by Appellant. 

Filed April 17, 1924. 

* * * * * * . * 

The Clerk of the Court will please include in the transcript of 
record on appeal in the above entitled cause the following: 

1. Bill of complaint and the exhibits. 

2. Subpoena to answer. 

3. Motion for preliminary injunction and notice. 

4. Appearance of E. F. Colladay for Sanitary Grocery Company. 

5. Order denying rule until August 14, 1923. 

6. Hearing on motion for injunction continued to August 23, 
1923. 

7. Subpoena to answer return served on all defendants. 

8. Answer of Verner A. Welte and appearance of Louis Ottenberg. 

9. Answer of defendant Sanitary Grocery Company and exhibits 
and affidavits. 

10. Memorandum opinion of Justice Jennings Bailey. 

11. Order denying motion for injunction. 

12. Order granting leave to make William D. West party de¬ 
fendant. 

13. Separate answer of William D. West. 

14. Order dismissing bill of complaint with costs and appeal 
noted. 

15. Orders extending time in which to file statement of evidence. 

16. Assignments of error. 

53 17. This designation. 

DOUGLAS, OBEAR & DOUGLAS, 
JO. V. MORGAN, 

Attorneys for Plaintiff. 
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To Louis Ottenberg, Esquire, 

Attorney for Verner A. Welte and William D. West. 

To Edward F. Colladay, Esquire, 

Attorney for defendant Sanitary Grocery Company. 

Gentlemen: 

Please take notice that we have this 17th day of April, 1924, filed 
the foregoing designation of record. 

DOUGLAS, OBEAR & DOUGLAS, 
JO. V. MORGAN, 

Attorneys for Plaintiff. 

Serv ice of the foregoing acknowledged this — day of April, 1924. 

Attorney for Defendants Verner A. Welte and William 
D. West. 

E. F. COLLADAY, 

Attorney for Defendant Sanitary Grocery Company. 

Memorandum. 

April 26, 1924.—Statement of evidence signed (duplicate). 

54 Assignment of Errors. 

Filed April 28, 1924. 

******* 

The plaintiff in the above entitled cause, for appeal to the Court 
of Appeals from the orders and decrees entered therein, file- this, its 
assignment of errors, upon the appeal so taken, and says that the 
court in making said orders and decrees in the proceedings hereto¬ 
fore had erred as follows: 

1. In refusing to grant the plaintiff an injunction pendente lite 
enjoining the defendant Sanitary Grocery Company from further 
occupying or using as a store in which groceries are sold at retail 
premises 941 I Street, N. W., in the City of Washington, District 
of Columbia, or any part thereof, and the defendant Verner A. 
Welte from receiving any rent or profit from said premises so long 
as the same should be occupied by the defendant Sanitary Grocery 
Company as a store in which groceries are sold at retail. 

2. In refusing, after final healing of the above entitled cause, 
to decree that the lease from the defendant Verner A. Welte to the 
Sanitary Grocery Company be surrendered up and cancelled, and 
that the defendant Sanitary Grocery Company be perpetually en¬ 
joined from occupying the aforesaid premises 941 I Street, N. W. 
as a store in which groceries are sold at retail, and that the defend¬ 
ant Verner A. Welte be perpetually enjoined from receiving any 
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rent from the defendant Sanitary Grocery Company for use of said 
premises. 

3. In holding that the conversation between the defendant 
55 Welte and an officer of the defendant Sanitary Grocery Com¬ 
pany on or about the 28th day of July, 1923, was inadmissi¬ 
ble, and in refusing to allow the defendant Yerner A. Welte to tes¬ 
tify as to the substance of such conversation. 

4. In entering the final decree dismissing the plaintiff’s bill of 
complaint. 

5. In not retaining the defendants Verner A. Welte and William 
D. West as defendants in the above entitled cause and transferring 
the said cause to the law side of the court to determine what dam¬ 
ages, if any, the plaintiff has sustained by reason of the violation 
of the two said defendants of the terms of the lease between the 
plaintiff and their predecessor in title S. Cooper Dawson. 

DOUGLAS, OBEAR & DOUGLAS, 
JO. V. MORGAN, 

Attorneys for Plaintiff. 

Service of the foregoing assignment of errors acknowledged this 
28th day of April, 1924. 

LOUIS OTTENBERG, 

Attorney for Defendants Verner A. Welte and William 
D. West. 

E. F. COLLADAY, 

Attorney for Defendant Sanitary Grocery Company. 


4/28/24. 


56 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 55, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 41581 in Equity, wherein 
The Great Atlantic & Pacific Tea Company is Plaintiff and Vernon 
A. Welte et al. are Defendants, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington in said District, 
this 4th day of August, 1924. 

[Seal of Supreme Court of the District of Columbia. | 

MORGAN H. BEACH, 

Clerk. 


EW. 
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57 In the Supreme Court of the District of Columbia. 

Equity. No. 41581. 

The Great Atlantic & Pacific Tea Company, a Corporation, 

Plaintiff, 

vs. 

Verner A. Welte, Sanitary Grocery Company, a Corporation. 

and William I). West, Defendants. 

Statement of Evidence. 

Be it remembered that at the trial of this cause on March 31, 
1924, before the Honorable Jennings Bailey, Associate Justice hold¬ 
ing Equity Division 1, the plaintiff introduced in evidence to the 
court, of which the following is in substance,.to-wit: 

Yerner A. Welte, produced as a witness on behalf of the plain¬ 
tiff, being first duly sworn, was examined and testified as follows: 

Direct examination: 

I do not own premises 941-943 I Street, N. W. in the City of 
Washington, District of Columbia. 1 gave a deed to Mr. William 
D. West last October. It was recorded by mutual agreement. 1 
owned this property last August. The deed was put on record in 
October. I bought the property from Mr. S. Cooper Dawson. 

Q. This is a contract of sale? (Showing a paper to witness.) 
A. Yes. 

Mr. Morgan: I offer this in evidence. 

Mr. Ottenberg: I object to that. That is the contract for the sale 
of the property in which there is admittedly the date of the record, 
and the contract of sale would merge into the deed, and 1 therefore 
object to the contract of sale on the ground that the deed is 

58 the best evidence. 

Mr. Morgan: This was bought subject to the existing leases. 
Mr. Colladav: I object on behalf of the defendant the Sanitary 
Grocery Company on the ground that it is not competent. 

The Court: I understand that is not offered for the purpose of 
showing the contract, but only showing notice. 

Mr. Ottenberg: The Court of Appeals having said so expressly, 
I do not see why we have to proce it otherwise. 

Mr. Morgan: I would like to introduce in evidence this agree¬ 
ment of sale in order to save time. 

The Court: I understand that it is not offered for the purpose of 
creating any liability under its provisions? 

Mr. Morgan: Beallv the last part is what is important. 

The Court: Which part? 

Mr. Morgan: The part sold subject to the existing leases. 
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Mr. Ottenberg: As a matter of fact and as matter of law, it could 
not be done any other way. 

The Court: The question is whether there was any notice that 
there is some lease. 

Mr. Ottenberg: Will Your Honor grant me an exception? 

The Court: Yes. 

The paper was introduced in evidence as Plaintiff's Exhibit 1 and 
is as follows: 

Geo. Y. Worthington. Geo. Y. Worthington, Jr. 

Realtors. 

Geo. Y. Worthington A Son, 

Real Estate, 

Insurance, Investments, 

59 Woodward Building, Washington, D. C. 


$ 1 , 000 . 00 . 

Washington, D. C., April 6, 1923. 

Received from V. A. Welte a deposit of the sum of One Thousand 
($1,000.00) Dollars, to be applied as part payment of purchase of 
Lots G and part of F and II in Square 373 with improvements 
thereon known as Nos. 939, 941 and 943 Eye Street, N. W., situate 
in the City of Washington, in the District of Columbia, as follows: 

Price of Property: Forty-five thousand ($45,000.00) Dollars. 

Terms of Sale: Cash payment $25,000 (deposit mentioned above 
being a part of the said cash payment) ; purchaser agrees to assume 
existing 1st deed of trust for $20,000 at 6%, principal due in May, 
1925. 

The title is to be good of record except at to covenants of record, 
if any, or deposit is to be returned and sale declared off at option 
of purchaser; but the seller and agent are hereby expressly re¬ 
leased from all liability for damages by reason of any defect in 
title. In case legal steps are necessary to perfect title such action 
must be taken by the seller promptly at his own expense, where¬ 
upon the time herein specified for full settlement by purchaser will 
thereby be extended the period necessary for such prompt action. 

Rents, taxes, water rent, insurance and interest on existing en¬ 
cumbrances,, if any, are to be adjusted to date of transfer. Taxes 
are to be adjusted according to certificate of taxes as issued by the 
Collector of Taxes of the District of Columbia; except that special 
improvements completed prior to date hereof, whether assessment 
therefor has been levied or not, shall be paid or proper allowance 
made therefor by the vendor at the time of the transfer. 

Examination of title, convevancing, notarv fees, and all record- 
ing charges including those for purchase money trust, if any, 
are to be at the cost of the purchaser. Revenue stamps on deed 
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to be paid by vendor, who shall execute to the purchaser the usual 
special warranty deed. 

The purchaser agrees to comply with the terms herein of sale 
within thirty (30) days from the date of acceptance by owner or 
the deposit will be forfeited, in which event one half of said deposit 
shall be paid to Geo. Y. Worthington & Son but the forfeiture of 
deposit shall not relieve the purchaser from responsibility of com¬ 
plying with terms of sale. 

This contract is made in quadruplicate subject to approval of 
owner and contains the entire agreement between the parties thereto. 
Property sold subject to the existing leases. 

GEO. Y. WORTHINGTON & SON,” 

Agent. 

60 We, the undersigned, hereby ratify, accept and agree to the 

above memorandum of sale, and acknowledge it to be our 
contract. 

VERNER A. WELTE, 

S. C. DAWSON, Purchaser. 

Owner. 

Official Standard form adopted by the Washington Real Estate 
Board. 

Deposit of $1,000 Received. 

GEO. Ah WORTHINGTON & SON.” 

The witness continued: At the time he purchased the premises 
941-943 I Street, they were under the following leases; 941 to Bill¬ 
ings and 943 to the Great Atlantic & Pacific Tea Company. There¬ 
upon the counsel for the plaintiff produced a paper purporting to be 
a lease of premises 943 I Street from S. Cooper Dawson to the Great 
Atlantic Pacific Tea Company. The witness testified that he re¬ 
ceived this lease from Weaver Brothers, real estate agents. There¬ 
upon, the said lease was introduced in evidence as “plaintiff’s Ex¬ 
hibit 2” and is as follows: 

This indenture, made the — day of -, one thousand nine 

hundred and twenty —. between S. C. Dawson, party of the first 
part, hereinafter called the lessor, and The Great Atlantic & Pacific 
Tea Company, a duly organized and existing corporation, having 
its principal office and place of business at -No. 150 Bay Street, 
Jersey City, New Jersey, party of the second part, hereinafter called 
the lessee. 

Witnesseth, That the said lessor has leased, and by these presents 
does grant, demise and lea«e unto the said lessee, for the purpose of 
a general merchandise business, store room, now occupied bv lessee, 
located at 943 Eye Street, northwest, in the City of Washington 
and District of Columbia with the appurtenances to the above de¬ 
scribed premises. 



GT. ATLANTIC & PAC. TEA CO. VS. V. A. WELTE ET AL. 


35 


To have and to hold the same for the term of one year, to begin 
upon the 1st day of February, one thousand nine hundred and 
twenty>three, and to end on the last day of January, one thousand 
nine hundred and twenty four, at the rent for said term of Twelve 
Hundred and no/100 ($1,200.00) Dollars, to be paid in twelve ad¬ 
vance monthly payments of One Hundred and no/100 Dollars 
each, to Weaver Brothers, Relators, 735 15th St., Washington, D. C., 
to such other appointees as the lessor may from time to time in 
writing designate, or to the legal representatives of the lessor. 

And it is understood and agreed that, if any rent shall be due 
and unpaid, or, if default shall be made in any of the covenants 
herein contained by the lessee, then it shall be lawful for the lessor 
to re-enter the said premises and to again have and enjoy the same. 

And the lessee hereby covenants and agrees with the lessor as 
follows: 

61 1. That it will pay the said rent as herein specified. 

2. That it will make all necessary incidental repairs to 
the interior of the within demised premises, except the interior re¬ 
pairs, if any, agreed to be made by the lessor in lines 53 and 54 
of this lease; all other repairs the lessor hereby covenants and agrees 
to make. 

3. That it will not assign this lease, nor let or underlet the whole 
or any part of the said premises without the written consent of the 
lessor, and that it will not occupy or use the said premises, nor will 
it permit the same to he occupied or used for any business deemed 
extra hazardous on account of fire or otherwise. If the lessee shall 
request the lessor to consent to the lessee letting or underletting 
the leased premises, either in whole or in part, to be used for pur¬ 
poses which shall not depreciate the value of said premises or the 
value of property adjacent thereto and which shall not be extra 
hazardous on account of fire or otherwise, and the lessor shall re¬ 
fuse or neglect to give such consent, the lessee thereupon may let 
or underlet said premises, either in whole or in part, without the 
lessor’s consent, the lessee, however, in such event, remaining liable 
to the lessor for the performance of all its covenants in this lease, 
except its covenant not to let or underlet without the lessor's con¬ 
sent. 

4. That, at the expiration of the said term, it will quit and sur¬ 
render the premises hereby demised in as good state and condi¬ 
tion as received, reasonable wear and tear and damage by fire or 
the elements, or from other causes beyond its control, excepted. 

5. That it will comply with all lawful requirements of the local 
Health Board, Police and Fire Departments and municipal author¬ 
ities respecting the manner in which it uses the leased premises. 
The lessor, however, will have done at his expense any work in or 
about the said pcrmises which may he required or ordered by anv 
law or lawful authority, and if the lessor after notice that such work 
has been thus required or ordered shall fail to have it done with 
reasonable promptness, the lessee may have it done and thereupon 
mav deduct the reasonable cost of it from the rent herebv reserved, 
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And the lessor hereby covenants and agrees with the lessee as 
follows: 

1. That he is, at the time of the execution of these presents, the 
sole owner in fee simple of the premises hereby demised, and that 
he has full right to lease the same for the term aforesaid. It is ex¬ 
pressly understood and agreed that the above covenant of the said 
lessor constitutes a warranty by him, and that, in case he has not 
the title and right aforesaid, then, and in such event, this lease 
shall, at the option of the lessee, become null and void, and no 
rent shall accrue for the remainder of the term aforesaid. 

2. That he will put the lessee in actual possession of the hereby 
demised premises at the beginning of the term aforesaid, and that 
the said lessee, on paying the said rent and performing the cov¬ 
enants herein agreed by it to be performed, shall and may peace¬ 
ably and quietly have, hold and enjoy the said demised 

62 premises for the said term. 

3. That he will pay all water service charges against the 
above demised premises. 

4. That he will not lease, rent or permit to be occupied as a store 
in which groceries are sold at retail any permises owned or leased 
by him, or by his legal representatives, not now occupied as such 
a store, within a distance of fixe hundred feet from the premises 
hereby demised, so long as the last mentioned premises are occupied 
by the lessee. In the event of a breach of this covenant, no further 
rent shall be due or payable from the lessee under this lease or any 
renewal thereof and the lessee shall be entitled forthwith to full and 


adequate relief, bv injunction and otherwise from the consequences 
of such breach of covenant. 

5. That he will have done at his expense, but to the lessee's 
reasonable satisfaction prior to the date of the beginning of the 
term of this lease, any renovating or repaying which may be re¬ 
quired to make the leased premises thoroughly sanitary and to put 
them in first-class tenantable condition. 

The following stipulations are expressly understood by both the 
lessor and lessee and are hereby agreed to by them: 

If the leased premises be damaged by fire, or other casualty, thev 
shall be promptly repaired by the lessor, and an abatement shall 
he made from the rent corresponding with the time during which 
and the extent to which they may not he used bv the lessee after 
damage occurring as aforesaid, and before repair. In the event of 
the total destruction of the said premises by fire or other casualty, 
this lease shall cease and come to an end, and the lessee shall be 
liable for rent only up to Ihe time of such destruction. Tn the event 
of a partial destruction of the said premises such as to render them 
unsuitable for the business of tho lessee, then in its notion this 
lease shall cease and come to an end. and the lessee shall be liable 
for the rent only up to ihe time of such partial destruction of the 
leased premises. Tn the event of the occurrence of either of the 
two contingents last mentioned, the lessee shall be entitled to re¬ 
ceive a pro-rata refund out of any advance rent paid by it for the 
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rent period during which su ii premises were wholly or partially 
destroyed. 

Any fixtures which may be placed in or upon the premises hereby 
demised by the lessee are to remain its property, and it is to have 
the right to remove the same upon vacating the said premises. 

The lessee, at its option, shall be entitled to the privilege of three 
successive renewals of this lease, each such renewal to be for a 
period of one year and to be subject to all the terms and condi¬ 
tions herein expressed. 

The provisions of this indenture giving the lessee certain re¬ 
newal privilege rights are not intended, by either the lessor or lessee, 
to constitute a present demise of the leased premises for the term 
of any renewal period, nor are they intended to be a contract for 
the conveyance of any interest in said premises. On the contrary, 
the provisions referred to are meant by both the lessor and 
G3 lessee to constitute merely a continuing irrevocable offer, by 
the lessor, to demise the leased premises, in the future, to 
the lessee, for the period or periods for which they give the lessee 
the right at its option to renew. 

The lessee, by continuing to occupy the leased premises, after the 
expiration of the original term of its tenancy hereunder, or after the 
expiration of any renewal period thereof, except the last of said 
periods, shall be deemed and considered to have elected to avail itself 
of its then current right to renew this lease, unless it shall have 
clearly and unequivocably manifested a contrary intention, and 
it shall not he obliged to give any other notice of its said election. 
Bv such continued occupancy, alone, and without any further con¬ 
tract or agreement, this lease shall be renewed and the leased prem¬ 
ises shall be deemed and considered to have been again demised by 
the lessor to the lessee, for the term of one year, beginning upon the 
day following the date of the expiration of the lessee’s immediately 
preceding tenancy, subject to all the terms and conditions herein 
contained. 

The provisions of this lease shall bind and shall inure to the bene¬ 
fit of the parties hereto and their legal representatives. The term 
legal representatives is used in this lease in its broadest possible 
meaning and includes, in addition to executors and administrators, 
every person, partnership, corporation or association succeeding to 
the interest, or to any part of the interest, in or to this lease, or in 
or to the leased premises, of either the leased premises, of either the 
lessor or lessee herein, whether such succession results from the act 
of a party in interest, occurs by operation of law, or is the effect of 
the operation of law together with the act of such party. Feminine 
or neuter pronouns shall be substituted for those of the masculine 
form, and the plural shall he substituted for the singular number, 
in anv place or places herein in which the context may require such 
substitution or substitutions. 

This lease covers in full each and every obligation of every kind 
or nature whatsoever from the lessee to the said lessor concerning 
the premises hereby demised, any statute, law or custom of the State 
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in which the said premises arc situated to the contrary notwith¬ 
standing. 


In witness whereof the parties to these presents have hereunto set 
their hands and seals the day and year first above written. 


(Signed) 


Witness: 


S. C. DAWSON, [L. S.] 

Lessor 

THE GREAT ATLANTIC & PACIFIC 
TEA COMPANY, 

Rv J. .J. BYRNES, 

Real Estate Agent, Lessee. 


City of Washington, 

D. C., ss: 

Be it remembered that on this 5th day of December, 1922, before 
me, the subscriber, personally appeared S. C. Dawson, known to 
me and by me known to be the person named in and who 
(>4 executed the within instrument, and I, having first made 
known to him the contents thereof, he did thereupon ac¬ 
knowledge to me that he signed, sealed and delivered the same as 
his voluntary act and deed for the uses and purposes therein 
expressed. 

In witness whereof I have hereunto set mv hand and affixed my 
official seal the dav and vear aforesaid. 

Mv commission expires on the 25th dav of August, 1922. 

(Signed) CLARENCE DODGE, 

Notary Public, D. C. 

State of Maryland, ss: 

On this 18th day of December, in the year Nineteen Hundred and 
22. before me, the subscriber, personally came J. J. Byrnes to me 
known, who, being by me duly sworn, did depose and say that he is 
the Real Estate Agent of the Great Atlantic k Pacific Tea Company, 
the corporal ion described in and which executed the within instru¬ 
ment; that he knew the seal of said corporation; that the seal af¬ 
fixed to said instrument was such corporate seal; that it was so 
affixed by order of the Board of Directors of said corporation and 
that he signed his name thereto by like order. 

In witness whereof T have hereunto set my hand and affixed my 

official seal the dav and vear aforesaid. 

«. «/ 

Mv commission expires on the 5th dav of Mav. 1924. 

(Signed) EMMA R. BRUDE, 

Notary Public. 


(Endorsed on the back as follows:) 
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Washington, D. C., May 13, 1923. 

For value received we hereby assign unto V. A. Welte all of our 
right, title and interest in and to the within agreement. 

WEAVER BROS., 

By CLARENCE DODGE. 

Witness: 

R. E. MURPHY. 

Mav 16, 1923. 

For value received, I hereby assign all my right, title and inter¬ 
est in and to the within agreement to-. 

S. C. DAWSON. 

GUY WORTHINGTON, Jr. 


The witness continued: Weaver Brothers represented S. Cooper 
Dawson. Thereupon the witness identified a letter written by him 
to the Great Atlantic & Pacific Tea Company, which letter was in¬ 
troduced in evidence and marked “Plaintiff's Exhibit 3”, and is as 
follows: 


65 Rudolph and West Company, 

Hardware, 

1332 New York Avenue N. W., 

Washington, D. C. 

May 17, 1923. 

Great Atlantic & Pacific Tea Co., 

P. 0. Box 290, City Hall Station, 

New York City, New York. 

Gentlemen : 


Please be advised that I have purchased the property at 939 Eye 
Street, from Mr. S’. Cooper Dawson and the rent for your store room 
in the future will be mailed direct to me at my office, 1332 New 
York Avenue, instead of Weaver Brothers as was your arrangement 
under Mr. Dawson’s ownership. 

Very truly vours, 

(Signed) ^ ‘ VERNER A. WELTE. 


The witness continued: In the letter of May 17, 1923, property at 
“939 I Street” should be “943 I Street”, which was the property 
occupied by the Great Atlantic & Pacific Tea Company. 


Thereupon plaintiff introduced in evidence a lease from Verner 
A. Welte to the Sanitary Grocery Company, covering 941 I Street, 
which lease was marked “Plaintiff’s Exhibit 4” and is as follows: 
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Agreement of Lease, 

Made in duplicate and entered into this 10th day of July, in the 
year 1923, by and between V. A. Welle, of the City of Washington, 
District of Columbia, hereinafter for convenience termed the lessor, 
and the Sanitary Grocery Company, a body corporate under the laws 
of the State of Virginia, hereinafter for convenience termed the 
lessee. 

Witnesseth, That the said lessor has let and leased and does hereby 
let and lease to the said lessee all of that first floor store room of 
premises known and designated as No. 911 “I” (Eye’) Street, North¬ 
west, City of Washington, District of Columbia, said store room being 
situated on part of Lot “G”, in Square No. 373, for a term of five 
(5) years, beginning on the 1st day of August, A. D. 1923, and 
ending on the 31st day of July, A. t). 1928, and for a 
total rental of six thousand nine hundred ($6,900.00) dollars, pay¬ 
able at the offices of the said Lessor’s agent, Thomas J. Fisher & 
Company, Inc., in the City of Washington, District of Columbia, 
in equal monthly installments of one hundred fifteen ($115.00) 
dollars, the first installment to be made on the 1st day of August, 
A. D. 1923, and like subsequent installments on the first 
66 dav of each and every ensuing month thereafter until the 
expiration of this lease. 

In consideration of the mutual promises herein and the things to 
be done and performed by and between the respective parties hereto, 
it is covenanted and agreed by and between the said parties as 
follows: 

1. The lessee shall and will during the term hereby demised pay 
unto the lessor’s agent the rent hereby reserved in the manner here¬ 
inbefore stated, wihout anv deduction whatsoever and without anv 
obligation on the part of the lessor to make any demand for the same. 

2. That it will not use the said premises for any unlawful pur¬ 
pose but will occupy the same for the sale of merchandise, together 
with all things necessary and incidental thereto; without the written 
consent of the lessor first had and obtained, the said demised prem¬ 
ises or any part or portion thereof, shall not be sublet or assigned or 
possession thereof transferred to any person, persons or corporation, 
nor shall any business be conducted therein except as hereinbefore 
provided. 

3. That the said lessee will pay the bills for gas and electricity 
used in and on the said premises during the occupancy of the same 
as herein provided for; that upon the expiration or termination of 
the tenancy hereby created, it will surrender and deliver up the 
demised premises to the said lessor in the same condition in which 
they were at the date of these presents, usual wear and tear, damage 
by fire, storm, the elements and or the public enemy excepted. 

4. That the said lessor will at his own expense, carry insurance 
on the plate-glass at all times or shall promptlv replace any broken 
plate-glass during the period of this lease and will also make any 
and all necessary repairs to the roof during the period of this lease. 
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5. It is further agreed that the lessee shall have the privilege of 
installing any furniture, fixtures or machinery necessary in the 
conduct of their business and the same shall remain the property 
of the said lessee. 

6. That in the event of the partial or total destruction of the 
premises hereby demised, or any part thereof, by fire, storm, act of 
God or the public enemy, the lessor shall and will speedily and as 
soon as practicable after said destruction, repair and restore the 
premises to the condition the same were prior to said damage or 
destruction; and should such damage or destruction to the demised 
premises, or to any part thereof, make it necessary for the entire 
suspension of the business of the lessee, then during the time re¬ 
quired for repairing and restoring the premises as aforesaid, the 
lessee shall not be chargeable with any payment of rent hereunder i 
but the said rental charge shall cease during the said period re¬ 
quired for repairing and restoring and shall again commence when 
the premises shall have been repaired and restored as hereinbefore 
set forth. 

7. If during the continuance of the tenancy hereby created, the 

lessee shall at any time fail to pay the installments of rents 
67 reserved as aforesaid in the manner and as the same shall 
severally become due and payable, or if in any other manner 
or respect shall it fail to keep or shall violate any of the condi¬ 
tions, covenants or agreements in this lease contained, then and in 
any such event it shall be lawful for the said lessor to re-enter and 
retake possession of the said premises or to recover possession of the 
same by means of a seven-day summons under the provisions of the 
Code of Laws for the District of Columbia, regulating proceedings 
between landlords and tenants, or by such other legal proceeding 
as may at that time be in operation in like cases; the said lessee for 
that purpose waives all right to a thirty days’ notice or other notice 
to quit should the said lessor elect to recover possession as aforesaid; 
in any such case of re-entry or repossessing by the lessor, the same 
shall operate as a termination of and put an end to the tenancy 
hereby created and all rights and privileges hereunder shall there¬ 
upon be at an end. 

8. If a seven days’ summons or other summons or notice shall 
at anv time be served as aforesaid, and compromise or settlement shall 
be effected either before or after judgment or decree whereby the said 
lessee shall be allowed or permitted to retain possession of the said 
premises, then said proceeding shall not constitute a waiver of any 
covenant or agreement herein contained, of this lease itself or of 
any subsequent breach or violation of any of its conditions, covenants 
or agreements. 

9. The terms, conditions and agreements herein contained shall 
be kept and performed by the respective parties hereto and will be 
binding upon them and each of them, their and each of their ex¬ 
ecutors, administrators, successors and or assigns, and no waiver 
of anv breach of any agreement, condition or covenant herein con¬ 
tained shall be construed to be a waiver of the said condition, cove- 


6—4194a 
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nant or agreement itself or of any subsequent breach thereof or of 
this agreement. 

10. That in the event the Municipality of the District of Columbia 
operating under the Zoning Laws, refuses or revokes the certificate of 
occupancy as required by tbe regulations of the District of Columbia 
to operate a retail grocery business in these premises, or should the 
Municipality of the District of Columbia at any time condemn these 
premises, serving notice which would result in the eviction of the 
said Lessee, then upon vacating said premises, this lease and all things 
pertaining thereto, including rents to be paid, etc., shall immediately 
become null and void. 

11. And the said Lessor hereby warrants that he is the owner in 
fee simple of said demised land and premises and has full right to 
lease the same for the term aforesaid; and that said Lessee shall peace¬ 
ably and quietly enjoy the same for the full term hereof. 

12. That the said Lessee will make all repairs necessary or re- 
quiied to keep and maintain the interior of the first floor store room 
in good order and condition during the term of this lease, and will 
also repair all damage to the plumbing such as stoppage of drain 
pipes or bursting of pipes by freezing caused by careless use. 

In testimony whereof, the party of the first part has here- 
68 unto affixed his hand and seal and the party of the second 
part has caused these presents to be signed with its corporate 
name by Edward G. Yonker, its Vice-President, attested by Harry 
Iloskinson, its Secretary, and its corporate seal to be hereunto affixed 
and does constitute and appoint Edward G. Yonker its true and law¬ 
ful attorney-in-fact to acknowledge and deliver these presents as 
its act and deed, all on the day and in the vear hereinbefore written. 
(Signed) ' VERNER A. WELTE. [seal.] 

[seal of corporation.] SANITARY GROCERY COM¬ 
PANY INC 

Bv EDWARD G. YONKER, 

«/ 

Vice-President. 


H ARRY ILOSKINSON, 

Secretary. 


District of Columbia, ss: 

I. Fernand Petit, a Notary Public in and for the District afore¬ 
said, do hereby certify that V. A AVelte, of the City of Washington, 
District of Columbia, party to a certain lease bearing date on the 
10th day of -, A. D. 1923, and hereto annexed, personally ap¬ 

peared before me in the District aforesaid, the said V. A. Welte being 
personally well-known to me to be the person who executed the said 
lease, and acknowledged the same to he his act and deed. 

Given under mv hand and Notarial seal this 13th day of July, 
I993 

[seal.] FERNAND PETIT, 

Notary Public, D. C. 

My commission expires August 5, 1924. 
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District of Columbia, ss: 


I, F. G. Kay hoi, a Notary Public in and for the District aforesaid, 
do hereby certify that Edward G. Yonker, Attorney-in-fact for and 
Vice-President of the Sanitary Grocery Company, a body corporate, 
under the laws of the State of Virginia, party to a certain lease bearing 
date on the 10th day of July, A. D. 1923, and hereto annexed, per¬ 
sonally appeared before me in the District aforesaid, the said Edward 
G. Yonker being personally well-known to me to be the person who 
executed the said lease, and acknowledged the same to be the act and 
deed of said corporation. 

Given under my hand and Notarial seal this 14th day of July, 
A. D. 1923. 


F. G. KAYHOL, [seal.] 
Notary Public, D. C. 


The witness continued: The premises 941 and 943 I Street, N. W., 
comprise one building. Thereupon the witness identified a letter 
which he received from the plaintiff dated July 20, 1923, which 
letter was marked “Plaintiff's Exhibit 5" and is as follows: 


69 The Great Atlantic & Pacific Tea Company, Inc., 

805 Channing Place N. E. 

Washington Warehouse. 

In replying to this letter kindly refer to Sales No. 1 Dept. 

Washington, D. C., July 20, 1923. 

Mr. Vernon A. Welce, 

1322 N. Y. Ave., 

Washington, D. C. 

Dear Sir: 

It has just come to our attention that the premises at 941 Eye St., 
N. W. are about to be occupied by one of the local chain grocery 
stores. 

In this connection we wish to call vour immediate attention to 
lines No. 50 to No. 53 inclusive, of an existing lease between this 
company and one F. C. Dawson, dated December 5th, 1922, for the 
premises known as 943 Eye St., N. W., Washington, D. C., which 
we now occupy under the same lease which was taken over by you 
when the title to the premises was transferred from F. C. Dawson 
to you on May 17th. 1923. You will notice from the above-men¬ 
tioned lines, i. e., No. 50 to No. 53 inclusive, that you have undertaken 
through the purchase of the premises, not to lease, rent, or permit 
to be occupied as a store in which groceries are sold at retail, any 
premises owned or leased by you, or by your legal representatives, 
which were not then occupied at the beginning of the lease, as such 
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a store, within a distance of 500 fed from the premises therein 
demised, which are as you know, located at 943 Eye St., N. W., 
"Washington. 

It is our intention to exercise our full privilege according to our 

existing lease in connection with this matter, and of course we feel 

that you are going to take immediate steps to see that your lease 

with us is not violated in anv wav. 

«/ %/ 

"We shall he pleased to hear from you. 

Yours trulv, 

(Signed) ‘ J. P. CLANCY, 

Gen. Supt. 

EPD./BM. 

The foregoing letter was admitted hv the court as evidence against 
the defendants Yerner A. Welte and William P. West, hut not as 
against the Sanitary Grocery Company. 

Thereupon counsel for the plaintiff read to the witness paragraph 6 
of his answer to the bill of complaint, which is in the language 
following: 

Answering paragraph 6. this defendant admits that he ex- 
70 pressed a willingness to release the Sanitary Grocery Com¬ 
pany from the provisions of its lease with him, but says that 
its action therein was for the purpose of avoiding litigation with the 
plaintiff, and not a recognition of the force and effect of the aforesaid 
restricted provision of the said lease between the plaintiff' and the 
said Dawson, or that the execution of the lease between the Sanitary 
Grocery Company and this defendant was violative of the relation¬ 
ship existing between the plaintiff and this defendant. 

By Mr. Morgan: 

Q. Do vou mean to sav that von went to the Sanitary Grocery Com- 
pany and expressed a willingness to release that- 

Mr. Ottenherg: I object, because it shows clearly a spirit of com¬ 
promise rather than a recognition, and it is not admissible. 

Mr. Morgan: We had nothing to do with it. 

The Court: Is that an allegation? 

Mr. Morgan: In the answer. 

Mr. Ottenherg: That he did it in compromise. 

Mr. Colladay: I object to it. We deny that. 

The Court: I do not think it is admissible as against the other 
defendant, but this defendant. 

Mr. Morgan: I want to know the time when he made this. That 
is my first question. I am not dealing with an unfair witness, but 
a hostile witness, legally. 

The Court: I think vou can ask him when he went to see them. 

*/ 

By Mr. Morgan: 

Q. With relation to the time that you received this letter, on July 
20th. when did you go to sec the Sanitary Grocery Co.? A. I should 
say about a week later. 
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Q. Do you know the date that they opened up their store, the exact 
day? A. No. 

Q. I mean, to the public? A. No. 

71 Q. Was the store opened to the public when you went to 
them? A. To the public? 

Q. —and expressed a willingness to release them? 

Mr. Collaay: I object to that. 

The Court: Objection sustained. He went to see them about a 
week after receiving that letter. 

By Mr. Morgan: 

Q. You don’t know whether the store was opened on the day you 
went to see them? A. The Sanitary Grocery Company? 

Q. Yes. A. No, I don’t know whether it was open or not. 

Q. With whom did you talk? A. I talked with Mr. Letts of the 
Sanitary Grocery Company. 

Q. Who is Mr. Letts? A. One of the officials of the Sanitary 
Grocery Co. 

Q. I don’t know which one he is. Did you tell him when you 
talked to him, to Mr. Letts- 

Mr. Colladay: If this is an effort to get into the record an offer 
by one defendant to another, to make some sort of compromise or 
agreement to relieve this defendant, or rather release this defendant 
now on the stand, from some supposed liability, then I object to it. 

Mr. Morgan: I don't think that that is a fair inference. The 
inference, if I have not shown it, is that both these defendants are 
hostile to me. I am not trying to release anybody. 

This is the purpose: I don’t know when Welte went there. I 
think it makes a difference. If they hadn’t opened up their 

72 store when he went there, and my attention has been called 
to the provision in their lease. He is legally bound by it. 

I want to know what state or condition the business was in— 
whether it was in full blast or not. 

The Court: I think you can ask that, but the question that you 
asked was, what he said to him. 

You may ask him about the conditions at that time; but as to 
the conversation, I do not think that it is competent. 

Mr. Morgan: Will Your Honor allow me an exception? 

The Court: Yes. 

Thereupon counsel for the defendant Welte asked counsel for the 
plaintiff if he would admit that the two stores are in one building 
with an apartment above, and counsel for the plaintiff replied that 
he would admit that to be a fact. 

Counsel for plaintiff also admitted as a matter of record that the 
certified copy of deed from S. Cooper Dawson to the defendant Ver- 
ncr A. Welte, which copy was attached to the answer of the defend¬ 
ant Welte, is a true and correct copy of the deed. 
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Whereupon Edward ft. Yonker, produced as a witness on behalf 
of the plaintiff, having been first duly sworn, was examined and 
testified as follows: 

Direct examination: 

That he is a resident of Washington, District of Columbia, and 
Vice-President of the defendant Sanitary Grocery Company. 

Counsel for the plaintiff read to the witness the paragraph- 

73 2-3 of the answer of the Sanitary Grocery Company signed 
by the plaintiff on its behalf as follows: 

The defendant has no knowledge of the matter of fact alleged in 
paragraphs two and three of said bill of complaint, except in so far 
as it is informed of the same by the bill of complaint itself, and Ex¬ 
hibit A attached thereto. And further, that on or about the 

74 21st day of August, 1023, it received a certain letter dated 
August 6th, 1023, signed by the plaintiff corporation, Charles 

H. O'Connor. General Counsel thereof. Also on the 20th day of 
July, 1023, a Mr. Daly, connected with the plaintiff corporation, tel¬ 
ephoned Edward Yonker, Vice-President of the defendant company, 
who stated that his company had a lease on premises 041-43 I Street, 
Northwest, with a non-competitive clause in it. 

The witness testified that he remembered the conversation between 
him and Mr. Daly. Mr. Daly stated that the lease to the Great At¬ 
lantic & Pacific Tea Company had a non-competitive clause in it. 
Mr. Daly said: ‘‘Mr. Yonker, I see that you are going to open a 
store next to us at 043 I Street. I want to tell you that our Com¬ 
pany has a non-competitive clause in the lease, which was made 
with Mr. Dawson, the new owner of the building. I just wanted to 
let you know about it before you went any further with it.” The 
witness told Mr. Daly that he did not think the plaintiff had any 
right to dictate to the Sanitary Grocery Company whether they 
could open stores, that the non-competitive clause would not pro¬ 
hibit that Company from doing business in competition with the 
plaintiff. That he did not care what the plaintiff had. The date 
of this conversation was on July 20, 1923. That he did not tell 
Daly that he (witness) knew as a general thing that said lease had 
a non-competitive clause in it. 

Whereupon Raymond B. Turner, produced as a witness on be¬ 
half of the plaintiff, having been first duly sworn, was examined 
and testified as follows: 

Direct examination: 

That he lives in Washington, District of Columbia, and is em¬ 
ployed by the plaintiff, the Great Atlantic A Pacific Tea Company, 
as the manager of the branch store at 943 I Street, which is a retail 
grocery store. He has been engaged as a manager of a branch retail 
grocer}’ store for about four years and three months. He was man- 
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ager of the store when it opened business around March 10th or 
15th, 1923. 

Thereupon the following occurred: 

Mr. Morgan: If Your Honor please, we have gone over the 
75 statements of this witness and checked them up. Counsel have 
done this in order to save time. It shows the opening day of 
the store and the weekly gross receipts of the store from that time to 
the present. This was made by Mr. Turner. We called the figures 
off together, and I have put them down. I have made typewritten 
copies of it for counsel’s benefit. 

Mr. Ottenberg: When Mr. Morgan says that, he doesn’t exactly 
make the situation clear. Mr. Morgan and I checked back, of 
course, as to the accuracy of it, but we do not concede the admis¬ 
sibility of the figures themselves. 

Mr. Morgan: I understand that, 

Mr. Ottenberg: That these are a compilation of the figures them¬ 
selves from some record that they had, we admit; but the admis¬ 
sibility of these figures we do not admit. 

The Court: It is for the correctness of the record, I suppose. 

Mr. Ottenberg: I therefore object. 

Mr. Colladav: We add the further objection that it is immaterial 
to this case. The question is whether the covenant is a covenant 
running with the land or not. 

The Court: This is on the question of damages? 

The Court: I will admit it subject to exception. 

Thereupon plaintiff introduced the statement in evidence which 
was marked “Plaintiff’s Exhibit 6” and is as follows: 

Statement of Gross Receipts of Store at 943 I St. N. IF. 


Date. 


1922. 

1923. 

1924. 

January 

5. 


$616 

$530 

January 

12. 


712 

532 

January 

19. 


715 

638 

Januarv 

26. 


700 

563 

February 

2. 


725 

600 

February 

9. 


710 

521 

February 

16. 


722 

575 

February 

23. 


617 

504 

March 

1. 


• • • • 

600 

March 

3, Opening. .. . 

... $330 

700 

502 

March 

10. 

... 351 

653 

559 

March 

17. 

... 429 

658 

565 

76 

March 

24. 

.... $436 

$675 

$511 

March 

31. 

.... 466 

702 


April 

7.. 

.479 

703 
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Date. 


1922. 

1923. 

1924. 

April 

14. 

. 519 

728 


April 

21. 

. 521 

751 


April 

28. 

. 601 

700 


May 

5. 

. 604 

836 


May 

12. 

. 607 

700 


May 

19. 

. 645 

722 


May 

26. 

. 622 

701 


June 

2 

. 600 

600 


June 

9. 

. 556 

512 


June 

16. 

. 601 

661 


June 

23. 

. 607 

661 


June 

30. 

. 600 

621 


July 

7. 

. 500 

602 


July 

14. 

. 556 

600 


July 

21. 

. 557 

600 


July 

28. 

. 393 

524 


August 

4. 

. 418 

573 


August 

11. 

. 484 

*440 


August 

18. 

. 470 

503 


August 

25. 

. 501 

427 


September 

1. 

. 441 

379 


(( 

8. 

. 403 

441 


<< 

15. 

. 508 

457 

and a Government 


22. 

. 551 

500 

order for $875 did 

u 

29. 

. 600 

551 

not go through 

October 

6. 

. 619 

564 

store. 

October 

13. 

. 646 

564 


October 

20. 

. 675 

524 


October 

27. 

. 700 

583 


November 

3. 

. 706 

584 


November 

10. 

. 706 

565 


November 

17. 

. 758 

601 


November 

24. 

. 784 

602 


December 

1. 

. 731 

604 


December 

8. 

. 732 

585 


December 

15. 

. 734 

607 


December 

22. 

. 900 

701 


December 

29. 

. 635 

635 



Mr. Ottenberg: I will ask a general exception to this whole line 
of proof. 

The Court: Yes. 

The witness continued: These figures were made up from his in¬ 
dividual records and are positively correct. The witness does not 
know the exact date that the Sanitary Grocery Company went into 

♦Sanitary Grocery Company went into competition at 941 I Street at this 
time, about the 1st of August, 1923. 
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941 I Street, N. W., but believes it was around August 1st. As 
soon as the Sanitary Grocery Company went into competition next 
door, the witness noticed a decline in business. To overcome this 
decline the witness did everything to the extent of his ability. He 
employed a little colored boy to come up there and deliver 
77 orders when the purchases were made. This he did at his 
own expense. This is against the regulations and rules of the 
Company, but witness did that in order to keep the business up to 
par. In addition, he employed his own brother at his own expense, 
thinking that he might be of some assistance to witness in keeping 
business up, but instead, business fell, fell very hard. Before cony 
petition came next door, customers would come in and buy four or 
five articles, and they were very patient, but when they opened up 
the store next door, witness has seen where there would be hardly 
one customer in the store, another would come in and look over 
things and he would not stay but would go next door. Also, he has 
had them come into the store and if there should be two customers 
in there (they ordinarily would have to serve them as their turn 
came), they would leave and go next door and make their purchases. 

Customers did not do this before the Sanitarv came. The witness 

«/ 

was able to take care of all customers before the Sanitary Grocery 
Company entered into competition. The nearest store that the Sani¬ 
tary Grocery Company had before it came to 941 T Street was the 
one at 10th and New York Avenue. It is a distance of approximately 
a block. It would be called a block and a half. Of course it was 
around the corner from 10th and I Streets. Then came in New 
York Avenue and it was across the car tracks on the other side, on 
the northeast corner. New York Avenue has a double car track and 


is between the old location and the new location of the Sanitary 
Grocery Company. The double car track has considerable effect in 
the grocery line. If you want to send your child to the grocery store, 
you would send them three or four blocks before you would send 
them over three or four car tracks where the traffic is heavy. The 
witness did not notice any competition by the Sanitary Grocery 
Company when it was at the corner of 10th and New York Avenue. 

Witness does not know of anything, other than the competi- 
78 tion of the Sanitary Grocery Company next door to him, that 
would result in driving down the gross sales of the store at 


943 T Street. He says if he had to use the same help and put on a 
man to make personal delivery, as he did, to command trade, that 
there would be much better conditions than there had been before. 


Thereupon the following occurred: 

Q. The actual extent of your storeroom or business would have 
been- 

Mr. Ottenberg: We object. That is too speculative. 

The Court: That is too speculative. 


7—4194a 
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Cross-examination : 

No other element whatever entered into the decrease of the busi¬ 
ness of the plaintiff’s store at 943 1 Street, N. W., except the removal 
of the Sanitary Grocery Company from 10th and New York Avenue, 
to 943 1 Street, with the exception of course, if you want to compare 
figures month to month and from one year's end to the other, for 
instance, July's figures with December. But if you compare figures 
from year to year there would positively be no other element. 
Weather conditions in a general way have nothing to do with it. 
Of course if December is compared with July, there will be a differ¬ 
ence. This naturally occurs in any grocery business. The witness 
knows as a fact that in a great many locations throughout the city 
the Sanitarv Grocerv Com pan v and the Great Atlantic & Pacific Tea 
Company are side by side. Just how many places, he does not know. 

Asked if he did not know that there was any effort on the part 
of the Great Atlantic & Pacific Tea Company to get in first or 
the Sanitary Grocery Company to get in first, the witness answered 
that he would say that there is not. He does not know anything 
about the purpose of these two companies to get side by side. 

He knows that they are side bv side in many locations, 
79 but whether this is done for that purpose he cannot say. 

Sometimes when he is in his store waiting on a customer, 
he would see customers go out of his store and go in next door. 
On many occasions he has made it a business to go around on 
the other side to see if they would go next door and if he saic} 
this oecurred a hundred times he would not be making any mistake. 
He did not leave the customer upon whom he was waiting; he could 
see through the window. He did not have to leave the customer to 
do that. His store is about thirty feet from the front door to the 
back door. In the back is the ice box and the groceries are all the 
way up on both sides. They are lined on both sides clean to the rear. 
Where he waits on the trade is always in the front of the store. The 
rest of his counter is used for display. He has one place for meat 
in front of the store, where he can watch the customers, and it is just 
as easy to save himself going to the other side to see to the edge of 
the window. The witness was losing his business and he wanted to 
see who was going next door, what sort of trade was going next 
door, so, as he has said, lie had to provide a place to watch the trade, 
which is up near the front of the counter, and it is easy for him to 
step two feet to the window, without leaving his customer, and 
without letting them know what he was doing. And he might say 
that within six months he looked out and has seen as many as one 
hundred customers going next door without him having to put him¬ 
self out any. On a good many occasions when the customers would 
leave him in the store, he would make it a point to see if they went 
next door. These customers did not belong to any particular com¬ 
pany. The witness never went into the Sanitary Grocery Company 
to find whether or not their prices were better than his prices nor to 
find out what kind of service the people were getting from the Sanitary 
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Grocery Company. The witness can’t believe that these two elements 
might very materially affect the increase of the Sanitary Gro- 

80 cerv Company’s business and the loss of his. The witness was 
asked if he did not believe people would shop where they 
could get things for less price and he answered not if his price 

was as good as his competitor’s. He can safely say this on identical 
figures. If they have articles for less price, for every one they have he 
has one as cheap as they. It would not come under his supervision to 
make any inquiry in the Sanitary Grocery Company to ascertain 
whether or not there was any truth in the fact that their prices were 
lower or higher than his. He did not make any such inquiry. It 
would be out of the witness’ line to enter into any inquiry on the 
subject as to whether or not the service which the customers were 
getting in the Sanitary Grocery Company was as good as the service 
the witness was giving. The witness did not inquire whether or not 
the quality of merchandise sold by the Sanitary was usually as good 
or better than that dispensed by the Great Atlantic & Pacific Tea 
Company. He did not go into that particular store or any other 
store to see if their merchandise was as high or higher in quality. 
It did not interest witness to see if people left the Sanitary Grocery 
Company’s store and came into his store. The witness did not make 
any inquiry to find out from the people who did business in his 
store whether they did business with the Sanitary Grocery Com¬ 
pany’s store at Tenth and New York Avenue. The witness remem¬ 
bers the occasion of the Shriners’ convention in the early part of 
June, 1923. He does not believe immediately following the 
Shriners’ convention there was a decline in business all over the 
city, but that during the Shriners’ convention there was probably a 
falling off in business. There was not a little more business in 
anticipation of that convention. The witness found in his case there 
was less business during the convention. He cannot say there was less 
business or more business during the week of the convention, but that 
there was less than he anticipated. The witness does not re- 

81 member when the Sanitary Grocery Company closed at 
Tenth and New York Avenue. He has been living in Wash¬ 
ington thirty years. Tt is birth place. He has been in the grocery 
business about six years. Witness does not know when the Sanitary 
Grocery Company closed its business at Tenth and New York Ave¬ 
nue. Thev were closed before lie knew it. The witness recalls the 
death of President Harding in 1923. He does not remember there 
was a depression of business with the exception of two and one-half 
days that the store closed. That would affect his business. The va¬ 
cation period in Washington is a very hard thing to determine, due 
to the fact that it all depends upon the location. With respect to the 
location of 943 I Street, the witness docs not think there is anv vaca- 
tion period. There probably are Government clerks among his cus¬ 
tomers, but they do not support the plaintiff any. Up around Mt. 
Pleasant way, there is a vacation period. The witness could not say 
that Government clerks live in boarding houses in his neighborhood. 
He has given study to the character business in his location. He 
has tried to find out just what they want to buy and what they 
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need, etc., as anyone else would do. He remembers the Sanitary’s 
store at 9th and 1 Streets. It is at the other end of the block in 
which he is located. He does not remember how long ago it was 
there. That place closed up during the war. The witness was in the 
Service at that time. He thinks the place closed up about 1917. 
The witness came hack from the war in 1919, when he was dis¬ 
charged. 


Thereupon counsel for the plaintiff announced that Mr. J. F. 
Loch rev, one of the plaintiff's witnesses, was serving on a jury in 
one of the other divisions of the Supreme Court of the District of 
Columbia, and that it was impossible to obtain bis attendance as a 
witness and the following occurred: 


82 Mr. Morgan: 1 understand that counsel for the defendants 

will admit that this witness will testify, if on the stand, that 
he is employed in the selection of places for his employer; that he 

h I 'd this place 1 ecause there was no competition there and that it 
was not in competition with the store at the corner of Tenth and New 
York Avenue. 

The Court: I can’t admit that. 

MV Colladav: That is a conclusion. 

Mr Morgan: He will testifv to that. 

*/ 

Mr Colladav: 1 don’t believe that he will be able to testifv as to a 
conclusion. 

Mr. Morgan: You may make the objection and it can be decided 
later as to whether it is admissible or not. 

Further, that, as a general thing, and in even 7 instance, he knows 
where the Great Atlantic A’ Pacific Tea Company has been in 
operation and where a Sanitary Grocery Company, or similar 
-tores, have come in competition with it, geographical competition, 
that i.~. that it results in the reduction of the gross business of the 
store. 

Counsel have also asked me if I would admit that there had been 
located at the southeast corner of 9th and II Streets, and at 741 9th 
Street a store of the Groat Atlantic & Pacific Tea Company. I have 
received over the telephone that information, which was at the sug- 
gestion of counsel, and it static that there was a store there, and that 
it was opened about January It). 1923. I don’t know whether coun¬ 
sel want that as an admission or not, but we will be very glad to 
admit that. 


The Court: Would that be testimony on behalf of the defendants? 
Mr. Morgan: I don't know that. T understand that thev want it 
for this reason, to show the reduction of the gross business at 943 T 
Street and that it was due, partly, to the coming in of a 
83 similar store two or three blocks away. Tf that is so, we have 
evidence to disprove it. I will be very glad to admit that 


testimony, if wished. 

Mr. Ottenberg: So far as the witness Mr. Lockrey is concerned, the 
man who is on the jury, we assume that if he were here he would 
testify as Mr. Morgan said, but, without of course, admitting the ac- 
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curacy of it at the present time, I want to file a motion to strike 
out that testimony on the ground, except as to the part where he did 
select this store, on the ground that it is wholly immaterial, incom¬ 
petent and irrelevant, the issue being whether or not this covenant 
in this lease is binding upon the defendant, Welte, at all. 

Mr. Colladay: We make the same motion and the same objec¬ 
tion. 

Do you rest with that? 

Mr. Morgan: He has already testified that the store was open on the 
4th of August. 

We rest our case. 

Mr. Colladay: I am not sure that the statement of Mr. Morgan 
stands as to the opening of the store at Oth and II Streets. If it 
is as testimony for the plaintiff, then it would be all right. 

Mr. Morgan: I understand that it was not exactly that condition. 
But if you will let in the statement of Mr. Loehrey, you can use it 
now or in any way you want to. 

Mr. Colladay: Our information is that the store of the plaintiff at 
9th and 11 Streets was opened last summer and not a year ago in 
the winter time; therefore we couldn’t accept the tender of an admis¬ 
sion that it was opened in January, 1923. 

Mr. Morgan: You were there when I got this information. 

The Court: lie claims that that is not part of the plaintiff’s 
case. 

84 Mr. Morgan: That is not part of our case at all. We rest. 

Mr. Ottenherg: I want to submit to the court at this time a 
double-barrelled motion. In the first place, the motion goes to the 
striking out of all of the evidence of the defendant, Mr. Turner, 
which in any wise related to the question of competition or the ques¬ 
tion of damage, that question being purely a conclusion, or rather 
a deduction, from the main issue, the main issue which, in this case, 
in this stage of the proceedings, is identical with the question that 
was urged before. 

Thereupon counsel for plaintiff and the defendant Yerner A. 
Welte argued the motion to dismiss the hill of complaint and after 
argument the court announced that he was of the same opinion as 
expressed in his memorandum overruling the motion for preliminary 
injunction rendered after hearing on application for the same, and 
that he would sign an order dismissing the bill of complaint. 

The foregoing is a true and complete statement of the substance 
of all the evidence adduced and considered in this cause, and it is 
this 26 day of April, 1924, now for then, made a part of the record. 

By the Court: 

JENNINGS BAILEY, 

Justice. 
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The foregoing statement of evidence is true and correct. 

LOUIS OTTENBERG, 

Attorney for Defendants Verner A. Welte and William 
D. West. 

E. F. COLLADAY, 

Attorney for Sanitary Grocery Company. 
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